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ATTORNEYS FOR PLAINTIFFS 
IN THE EIGHTH JUDICIAL DISTRICT COURT OF UINTAH COUNTY 
STATE OF UTAH 
NILE CHAPMAN, Et. Al., ; 
Plaintiffs, ; 
VS. ; 
UINTAH COUNTY, Et. Al., ] 
Defendants. ] 
I MEMORANDUM IN 
) OPPOSITION TO MOTION 
) FOR SUMMARY JUDGMENT 
) Civil Action No. 990800255 
) Judge: A. Lynn Payne 
COME NOW Plaintiffs, by and through their joint counsel of record, Mr. James A. 
Beckwith and Mr. Daniel S. Sam, and for their Reply Memorandum in Opposition to the Motion for 
Summary Judgment submitted by Defendants Commonwealth Land Title Insurance Company 
("Commonwealth") and Basin Land Title and Abstract, Inc. ("Basin"), stale and aver as follows: 
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STATEMENT OF MATERIAL FACTS 3 
I. RESPONSE TO DEFENDANTS' STATEMENT OF UNDISPUTED FACTS 3 
K PLAINTIFF'S ADDITIONAL STATEMENT OF UNDISPUTED FACTS 4 
III. FACTUAL CONTROVERSIES TO BE RESOLVED 8 
ARGUMENT 10 
I. DEFENDANTS' ASSERTED INTERPRETATION OF PARA. 18, SEC. 2, 
SCHEDULE B, IMPERMISSIBLY REWRITES THE POLICY 10 
II. DEFENDANTS HELD A STATUTORY DUTY TO PERFORM A REASONABLE 
SEARCH AND EXAMINATION OF THE PUBLIC RECORDS RELATING TO THE 
PROPERTY. HAVING FAILED TO DO, THEY MAY BE LIABLE FOR 
NEGLIGENCE 11 
IU: BASIN ASSUMED THE DUTIES OF AN ABSTRACTOR BY RENDERING 
CONCLUSIONS ON THE STATUS OF ROADS 13 
IV. PLAINTIFFS ARE ENTITLED TO RECOVER FROM BOTH BASIN AND 
COMMONWEALTH FOR NEGLIGENT MISREPRESENTATION BY BASIN, 
AS COMMONWEALTH'S STATUTORY AGENT 15 
V:. PLAINTIFFS ARE ENTITLED TO DAMAGES BEYOND THE TERMS OF THE 
POLICY, INCLUDING ATTORNEY'S FEES FOR THIS LITIGATION 17 
VI:. PLAINTIFFS ARE ENTITLED TO AN AWARD OF PUNITIVE DAMAGES 
DUE TO BASIN'S GROSS OMISSIONS OF DUTY IN PERFORMING THE 
TITLE SEARCH 18 
VII: SUMMARY JUDGMENT IS INAPPROPRIATE WHERE THE LIABILITY IS 
DEPENDENT UPON RESOLUTION OF OTHER CLAIMS WHICH ARE 
SCHEDULED FOR TRIAL. ACCORDINGLY, SUMMARY JUDGMENT SHOULD 
BE DENIED 19 
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STATEMENT OF MATERIAL FACTS 
I. RESPONSE TO DEFENDANTS' STATEMENT OF UNDISPUTED 
MATERIAL FACTS 
As and for their response to Defendants' Statement of Undisputed Material Facts, Plaintiffs 
Nile and Roger Chapman slate as follows: 
1. Undisputed. 
2. Undisputed. 
3. Undisputed. 
4. Undisputed. 
5. The title commitment speaks for itself. 
6. The correct citation of Mr. Chapman's deposition testimony is: 
Q. So you understood from Paragraph 18 that the company was not insuring access? 
A. Well, what it tells me is that it is not located on a county road and does not insure 
access, right. (NCHP: 30:1-4)* 
7. Undisputed. 
8. Undisputed. The Frederickson property was purchased on August, 1997, and Uintah County 
submitted its demand to Nile Chapman on January 25,1999. Exhibit E attached. Uintah County's 
demand was based on: (1) the road being a Class D Road as of 19652; and, (2) the road being a Class 
B Road on the 1996 Uintah County B&D Road Map. 
1
 Relevant deposition testimony is attached hereto as follows: Nile Chapman deposition, referenced as 
NCHP, is attached as Exhibit A; Joyce Gardiner deposition, referenced as GRD, is attached as Exhibit 13; Wanda 
Merkley deposition, referenced ns MRK, is attached as Exhibit C; and, Roger Chapman deposition, referenced as 
RCHP, is attached as Exhibit D. 
2
 It is assumed this is an incorrect date. The D Road Statute [then 27-15-1, U.C.A.] was enacted in 1977. 
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9. The title policy speaks for itself. 
10. The title policy speaks for itself. 
11. Disputed. Although Commonwealth has described settlement parameters involving 
diminished value and some portion of attorney's fees, the parties have not reached any agreement 
on any proposed settlement. 
12. The title policy speaks for itself. 
13. Disputed. While the policy speaks for itself, the circumstances regarding notice are disputed. 
14. Undisputed. 
15. The Court's record regarding the dates of filing and service speaks for itself. 
163. Disputed. While Nile Chapman made the statements at his August 22nd deposition, he was 
not aware of the data obtained from Ms. Gardiner at her September 22nd deposition. Mr. Chapman's 
position on the conduct of Basin is now set forth in his Affidavit. Exhibit F, attached. 
II. PLAINTIFFS' STATEMENT OF ADDITIONAL UNDISPUTED FACTS 
1. Joyce Gardiner, a 20+ year employee of Basin and a Utah licensed titling agent. 
(GRD: 7:1-3; 12:7-22), personally typed and issued the title commitment and title policy here 
involved. Wanda Merkley, an unlicensed title searcher with nearly 18 years of title research 
experience, performed the search. (MRK:6:5-15; 9:5-20) 
2. In July, 1997, Basin directed all title searchers to list on their "Chain Sheets" all 
3
 This No. 16 does not appear in Defendants' Statement of Undisputed Facts but is contained in their 
Legal Argument as an undisputed fact. For convenience to the Court, it is added here. The statements appear at 
Pgs. 12-13 of their Supporting Memorandum. 
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documents found to be recorded which related to the property. (GRD:12:18-13:19; 17:2-20:5; 18:9-
12) Basin would then inform its customer of all these documents by listing Ihcm on the title 
commitment. (GRD:20:3-8) 
3. In July, 1997, Basin only wrote title insurance for Commonwealth. (GRD:33:15-17) 
Commonwealth provided Basin with a written manual of its policies and procedures for doing this 
work. (GRD:32:23-33:6) hi addition, Ms. Gardiner had direct telephone access to Commonwealth's 
legal department for special questions or issues. (GRD:33:5-14; 66:2-12) 
4. Access was an important issue for title policies. (GRD:29:17-25) Ms. Gardiner 
personally knew Commonwealth required examination of all public records related to access and that 
county road maps were material to that issue. (GRD:30:5-9; 33:24-34:11; 49:21-50:13) She knew 
Commonwealth also required physical inspection of the property and interviews of knowledgeable 
persons, when necessary. (GRD:33:24-34:11) The "triggering word" on any public record was the 
word "road". (GRD:29:17-22) Ms. Gardiner knew that, to insure access, Commonwealth required 
the road to be county maintained. (GRD:34:2-3) 
5. hi July, 1997, Joyce Gardiner understood that Utah Class B and Class D roads were 
public roads open for public use. (GRD:46:16-23) She understood B Roads were county maintained 
but D Roads might not be. (GRD:45:17-46:8) She kept a copy of the D Road statute in her office. 
(GRD:46:9-13) Ms. Merkley had a similar understanding regarding D Roads. (MRK:20:20-21:5; 
40:10-41:1) 
6. In J uly, 1997, both Ms. Gardiner and Ms. Mciklcy knew that Uinlah County i ccoidcd 
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its B&D County Road Map. (GRD: 35:4-20) (MRK:46:13-25) Uintah County's road map was 
public displayed in the hallway between the lobby and vault rooms of the County Recorder's Office. 
(GRD:35:4-20) (MRK:46:23-25) 
7. Ms. Merkley went to the Uintah County Tract Book and examined that page listing 
all recorded documents pertaining to Sec. 33, T7S, R21E. That page clearly denoted the recording 
of the D Road Resolution on April 22, 1992 at Book 527, Pgs. 211-236. Exhibit G, attached; 
(MRK: 19:12-16) (GRD:28:12-22) Ms. Gardiner admits the stamped notice puts a title searcher on 
notice to consult maps and other documents to determine what roads are in the parcel. (GRD:59:16-
24) 
8. In July, 1997, Ms. Merkley did not inspect, review or make copies of this D Road 
Resolution. (MRK: Corrections Page) Ms. Merkley did not list the D Road Resolution on her Chain 
Sheet nor did she otherwise inform Ms. Gardiner of the D Road Resolution. Exhibit H, attached; 
(MRK:25:2-15)(GRD:27:14-19) Ms. Merkley didnot list the 1996 Uintah County B&D Road Map 
on her chain sheet. (MRK:25:2-8 and 31:9-17) (GRD:27:14-19) According to Ms. Gardiner, both 
these documents should have been listed on the Chain Sheet since they pertained to the property and 
would have been included in the exceptions list on Sec. 2, Schedule B. (GRD:29:4-16) 
9. The 1996 B&D Road Map clearly denoted the road across Sec. 33, T7S, R21E as a 
County B Road, County Maintained. (MRK:28:1-29:20) (Hearing Exhibit 3; 5/11/99) 
10. Ms. Merkley delivered her Chain Sheet to Ms. Gardiner. (MRK:31:22-32:1) Ms. 
Merkley does not recall performing any other research on the Fredenckson propcily. (MRK: J J: 1 /-
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21) Ms. Gardiner has no recollection that additional research was ever requested by her. 
(GRD:36:1-16) The work file record, itself, does not contain any reference to such a request. (Ibicl) 
11. Upon receiving the Chain Sheet, Ms. Gardiner typed up Schedule B, Sec. 2, 
containing the exceptions to the title insurance including Para. 18. (GRD:36:17-24) Para. 18 of Sec. 
2 is the same in both the title commitment and the title policy. (SEE: Para. 5 and 9; Pgs. 4-5; 
Defendants' Brief) In constructing the policy and its schedules, Ms. Gardiner's operating intent was 
to exclude from such insurance coverage those items listed in Sec. 2 as the public record. 
(GRD:23:6-14) 
12. Ms. Merkley's failure to list the D Road Resolution and the 1996 B&D Road Map 
may not have been an oversight. (GRD:37:5-13) Ms. Merkley was given specific authority to 
review documents, interpret them and determine whether they are, or are not, relevant to the property 
being researched. (GRD:37:14-38:5 and 38:19-39:11) If Ms. Merkley detemiined the recorded 
documents are irrelevant, then she was within her specific authority not to list them on the Chain 
Sheet and not to make any other reference to such documents in her Chain Sheet or work file. 
(GRD:38:3-5) 
13. The conclusion in Para. 18 was Ms. Gardiner's. (GRD:41:3-l 1) She admits that in 
doing so she did not have a full copy of the public record. (GRD:41:12-15; 58:16-22). 
14. When negotiating the purchase of the property, Mr. Chapman relied upon the 
statements of Harold Frederickson and Greg Harmslon that the road was private and not maintained 
by the county. (NCHP: 18:2-6 and 18:18-19:2) 
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15. If Nile Chapman had been informed of the D Road and B&D Road Map recordings, 
he would have re-evaluated his purchase of the property or his purchase price. (NCHP: 42:16-18) 
16. The first notice Nile Chapman had regarding a public road through the property was 
when he received the County's demand to remove the gate. (NCHP:26:23-27:7 and 54:2-10) 
17. Nile Chapman initiated this litigation based upon the representations made by 
Defendants in Para. 18, Sec. 2, Schedule B. (NCHP: 54:16-55:2) 
18. The damages claimed by Nile and Roger Chapman, as a result of Basin's omissions, 
include: litigation expenses and attorney's fees (NCHP: 54:16-55:2); and, diminution of value of the 
property due to the existence of a public road. These latter damages are measured by Plaintiffs as 
the annual costs to repair vandalism damages ($5,000 per year) over the expected life of the fanning 
activity on the property. (RCHP:4:18-5:8) 
III. FACTUAL CONTROVERSIES TO BE RESOLVED 
Based on the depositions, pleadings and written discovery responses received in this matter, 
there are factual controversies to be resolved, including, but not limited to, the following: 
1. Was the 1996 County B&D Road Map hanging in the hallway at the Recorder's 
Office a colored, color-coded map or a black-and-white version and did Wanda Merkley review that 
map in July, 1997? 
2. Did Wanda Merkley review the D Road Resolution when performing the title 
research in July, 1997? 
3. Did Joyce Gardiner request a second search of the title rccoicls by Wanda Mciklcy 
0 J 8 
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or Wendy Orr prior to issuing the title commitment and title policy to Plaintiffs? 
4. Is Para. 18, Sec. 2, Schedule B a conclusionary statement regarding the title status of 
the property and does it purport to summarize some research performed by Defendants? 
5. Did Basin voluntarily assume the role of abstractor by rendering conclusions on the 
legal status of the road? 
6. Was Plaintiffs' reliance upon Para. 18 reasonable? 
7. Was Plaintiffs' reliance Para. 18 reasonably foreseeable by Defendants? 
8. Did Basin disclose to Commonwealth that Basin had not researched the public 
records relating to access on the property? 
9. Were Basin's actions such a departure from Commonwealth's agency authorization 
as to constitute a breach of that agency relationship? 
10. Was Basin's search of the public records a "reasonable search and examination of the 
title" as required under Sec. 31A-20-110? 
11. Was Basin's search of the public records, and construction of Para. 18., a reckless and 
careless disregard for their duties and responsibilities owed to Plaintiffs? 
12. Were the costs and attorney's fees incurred by Plaintiffs in prosecuting this action a 
reasonably foreseeable result of Basin's misrepresentations on the public records relating to the 
Frederickson property? 
13. What are the reasonable dollar values of other damages sustained by Plaintiffs as a 
result of the Defendants' tortious conduct? 
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14. Who made the decision on insurability of title after performing a search: Wanda 
Merkley, an unlicensed title searcher, or Joyce Gardiner, the licensed titling agent? 
ARGUMENT 
1. DEFENDANTS5 ASSERTED INTERPRETATION OF PARA. 18, SEC. 2, 
SCHEDULE B, IMPERMISSIBLY REWRITES THE POLICY. 
Interpretation of the TLle Policy is an issue of law to be resolved by the Court and not the 
jury. Here, the Title Policy contained the following statement with regard to Para. 18: 
This policy does not insure against loss or damage (and the Company will not pay 
costs, attorney's fees or expense) which arise by reason of: ...18. Property is not 
located on a county road and company does not insure access. 
This language is not equivocal. It does not state that the insurer is uncertain whether there is, or is 
not, a county road located on the property. It does not itemize differing recordings or information 
and reserve insurability of access. Instead, it specifically states that there is not a County Road 
located on the property. Without a county road, Commonwealth could not insure access to the 
property. (GRD:34:2-3) 
The actual language of Para. 18 made insurable access and public record of a county road on 
the property mutually inclusivz propositions. If no such public records existed, then Defendants 
would not, and did not, insure access to the property. Defendants now assert this same verbiage 
should read:".. .the title policy does not cover the issue of whether the property is located on a county 
road or not...". Such proposed language, however, renders "insurable access" and "record of public 
road" mutually exclusive. If construed as desired by Defendants, there would not be insurance even 
through there were public records of a county road on the property. Defendants' interpretation 
io o:o 
therefore, is merely a post facto attempt to avoid liability for their torts committed upon Plaintiffs. 
The correct interpretation of the cited language of Sec. 2, Schedule B, must be that 
Commonwealth "...does not insure against losses or damage...which arise by reason of the property 
not being located on a county road....". If the property is, in fact, not on a county road then there are 
neither losses nor damages claimable under the policy. If the property is, in fact, on a county road 
then there are losses or damages to be covered by the policy. 
II. DEFENDANTS HELD A STATUTORY DUTY TO PERFORM A 
REASONABLE SEARCH AND EXAMINATION OF THE PUBLIC 
RECORDS RELATING TO THE PROPERTY. HAVING FAILED TO DO 
SO, THEY MAY BE LIABLE FOR NEGLIGENCE. 
In many states, an action against a title insurer for negligent title research and disclosure is 
one sounding in either professional negligence or a malpractice action. Breck v. Moore 910 P.2d. 
599 (Alaska, 1996); Laurence v. Kruckmeyer 605 P.2d. 466 (Ariz.App., Div. 2; 1979); White v. 
Western Titlelns. Co. 710P.2d. 309(Cal. 1985); Malinakv. Safeco Title Ins. Co. ofIda/w66l P.2d. 
12 (Mont. 1983); Culp Construction Co. v. Buildmart Mall 795 P.2d. 650 (Utah, 1990). Such 
negligence actions are a blend of both contract and tort law: privity of contract4; the duty; the 
breach5; and, damages. Utah is no exception. 
4
 Whether abstractor or title insurer, the duty extends only to those who have contracted for the issuance 
of the title policy or abstract. SEE: Ruiz v. Garcia 850 P.2d. 972 (N.M., 1993); Luce v. State Title Agency 950 P.2d. 
159 (Ariz.App., Div. 1; 1997). 
5
 Some courts find distinctions between the alleged breach of a title commitment vis a vis breach of a title 
policy. For example in Culp Construction (Supra at Page 653) the Utah court said: "we believe that the better-
reasoned approach is to consider preliminary title reports and commitments for title insurance as 'no more than a 
statement of the terms and conditions upon which the insurer is willing to issue its title poliey....,\ '1 lus suggests 
that it is the title policy, and not the title commitment, which is the controlling document for liability. This 
distinction is moot here, since Para. 18, Sec. 2, Schedule B was contained in both the title commitment and the title 
1 1 011 
Utah statutes set specific standards governing title agents and insurers. The policy can only 
be issued by a state licensed titling agent. 31A-20-110(1) The title agent must attend continuing 
education courses to maintain the license. 31A-23-203 and 31A-23-206, U.C.A. Licensed title 
agents must maintain special bonding and professional liability insurance requirements. 31A-23-
211, U.C.A. Title insurance companies acting tlirough licensed titling agents have direct and 
primary liability for the actions of their agents. 31A-23-308, U.C.A.: 
Sec. 31 A-20-110(1), U.C.A., sets a specific standard for title searches, the breach of which 
would be negligence per se: 
No title insurance policy may be written until the title insurer or its agent has 
conducted a reasonable search and examination of the title and has made a 
determination of the insurability of title under sound underwriting principles. Sec. 
31 A-20-110(1), U.C.A. 
Notably, this duty of a reasonable search is not premised upon special instructions being given to 
the title insurer by the customer? This statutory duty is imposed on each and every titling agent and 
title insurer issuing a title policy. Being a statutory mandate, it is not waivable by a provision 
seeking to limit liability for negligence of the title insurer. 
In sum, title insurance companies, and their agents, are engaged in a business affected with 
a public interest. See, Bank of California, N.A. v. First American Title Ins. Co. 826 P.2d. 1126 
policy. 
6
 Defendants' citation to Culp Construction (Supra at Pg. 655) for contiary aulhouly is misplaced. 
Review of the Court's ruling clearly indicated that the existence of "special institutions" may elevate the "mere title 
insurer" to the status of an "abstractor". 
012 
12 
(Alaska, 1992). Their standard of conduct is ofa higher order, and stricter scrutiny, than a mere 
"layman". 
Upon these standards, Plaintiffs' Complaint sets forth a good and sufficient claim for 
negligence. Plaintiffs Nile and Roger Chapman were the purchasers of the policy and thus in privity 
with Defendants. Basin is the agent of Commonwealth, and Ms. Gardiner the licensed title agent, 
for policies issued in Utah. Commonwealth has direct and primary liability, under 31A-23-308, for 
the errors of the title agent in issuing both title commitments and title policies. The same declaration 
["Property is not located on a county road"] was made in both the Title Commitment and the title 
policy: rendering the specific holding in Culp Construction a moot issue. Basin's failure to discover 
recorded documents, or its failure to disclose those recorded documents which it did discover, was 
not a "reasonable search and title examination" under 31A-20-110. Certainly, Basin's search in this 
instance breached its own search standards as described by Ms. Gardiner. As a result, Plaintiff has 
sustained damages: if measured only by the litigation expenses of this action. (The damages are 
discussed in a separate section). 
Ill: BASIN ASSUMED THE DUTIES OF AN ABSTRACTOR BY 
RENDERING CONCLUSIONS ON THE STATUS OF ROADS. 
Under Utah law, title insurers, although not abstractors per se, may voluntarily assume the 
role of an abstractor: and thereby subject themselves to the higher duty standard of an abstractor. 
Culp Construction (Supra at Page 655). 
In Culp Construction, a title commitment was issued by Richmond Title. In reliance upon 
the commitment, Tower Mortgage agreed to advance monies to complete construction ofa shopping 
center. Tower escrowed monies with Richmond Title upon written instructions that the monies 
would not be advanced until "...Richmond determined the title was in comportment with the 
commitment....". The Court said at Pg. 655: 
...it appears that Lawyers Title's local agent, Richmond Title, may have assumed the 
2duties and responsibilities of an abstractor when it received the escrow instructions 
from Tower's agent which explicitly directed Richmond not to transfer funds unless 
the title status remained the same as stated on the commitment. (Emphasis Supplied) 
In other words, Ricliniond Title was acting in two roles: an escrow agent holding monies (which did 
not require abstracting or title insuring); and, an abstractor7 (making conclusions that the title status 
and the title commitment coalesced. 
Elevation from title insurer to abstractor is not dependent upon specific written instructions 
or express requests from the customer: as urged by Defendants. Culp nowhere contains such a 
ruling. Instead, the elevation occurs when the title insurer renders conclusions about the legal import 
of the documents in the record, as opposed to merely listing all those documents. See, American 
Title Ins. Co. v. M-HEnterprises 815 P.2d. 1219 (Okla. 1991): [abstractor reviews the records and 
makes legal conclusions as an attorney]. Defendants engaged in two such acts of conclusion-
making. 
First, Para. 18, Sec. 2, Schedule B clearly stated: PROPERTY NOT LOCATED ON A 
COUNTY ROAD. This is a conclusionary statement, rather than a description of search results. It 
differs from Paras. 9-17 which merely itemized other recorded documents. Para. 18 purports to be 
7
 In the 12 years since Culp was rendered, Utah statutes still do not delme "absli actor". Nonetheless, the 
definition of "abstract of title" in Culp lemains valid: i.e., the summary of the material or operative portions of the 
(record) of any estate or interest. Culp at 654. 
a summary of some research and interpretation made by Ms. Gardiner of those records. We know, 
of course, that Ms. Gardiner did not do any such research, nor did Ms. Mcrkley report any such 
research to Ms. Gardiner. 
Second, Ms. Merkley also engaged in conclusion-making. Ms. Merkley did not report the 
existence of the D Road Resolution and the 1996 B&D Road Map for one of two reasons: (1) 
because she never researched these documents; or, (2) she researched them, concluded they were 
irrelevant to the issue of roads and access and did not report the record's existence to Ms. Gardiner. 
Ironically, Ms. Gardiner gave Ms. Merkley this precise power! Nonetheless, Ms. Merkley's decision 
as to relevance is still the act of an abstractor: to wit, "summarizing the legal import of the records".8 
It was also an act of the worst caliber: 
Q. (By Mr. Beckwith): And if (Ms. Merkley) determines that in her mind (a 
document) is irrelevant and never tells you, you, however, by not disclosing it to the 
client — 
A. How could I disclose it if I don't know about it? (GRD:51:22-24) 
Whether we call their activity "unauthorized practice of law" or "abstracting", the result is 
the same. Title insurers may not engage in conclusion-making on the status of land titles. In the 
present case, however, Basin did so engage: voluntarily of its own action. That Nile Chapman did 
not request such abstracting by written instruction is not an availing defense. Having voluntarily 
acted as an abstractor, Basin went beyond its status as a "mere title insurer". Culp Construction 
allows Plaintiffs to assert Defendants' standard of care as that of an abstractor. 
8
 Is there any wonder why title msuiance personnel are sometimes criticized for engaging in the 
unauthorized practice of law? 
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IV. PLAINTIFFS ARE ENTITLED TO RECOVER FROM BOTH BASIN 
AND COMMONWEALTH FORNEGLIGENT MISREPRESENTATION BY 
BASIN, AS COMMONWEALTH'S STATUTORY AGENT. 
A party injured by reasonable reliance upon a second party's careless or negligent 
misrepresentation of a material fact may recover damages resulting from that inj ury when the second 
party: (1) had a pecuniary interest in the transaction; (2) was in a superior position to know the 
material facts; and, (3) should have reasonably foreseen that the injured party was likely to rely upon 
the fact. Price-Orem Inv. v. Rollins, Brown & Gunnell 713 P.2d. 55, 59 (Utah, 1986). Under this 
claim, privity of contract is not required. Christenson v. Commonwealth Land Title Insurance Co. 
666 P.2d. 307 (Utah, 1983) Proof of this tort does not require the same elements as the traditional 
tort of fraud. Price-Orem at Pg. 59, Fn. 2 
Although reasonable reliance is a factual issue, a party dealing with a professional is entitled 
to reasonably rely upon information provided by that professional. Price-Orem at Pg. 59-60 
Moreover, a professional can reasonably foresee that his client will rely upon the professional's 
advice. Ibid 
Here, Plaintiffs retained Basin Land Title & Abstract, Inc. to perform a title search, issue a 
title policy, prepare the documents necessary for closing and conduct that closing. Basin is 
professionally engaged in this business and Ms. Gardiner held the appropriate state licenses to 
conduct that sendee. Plaintiffs paid Basin a fee for performing these services. Having retained 
Basin to conduct the title search, Plaintiffs did not themselves search the title: relying, instead, upon 
Basin's performance in a protcssional manner. Ms. Gaiduici issued Sec. 1 ol Schedule B loi the 
016 
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purpose of excluding from policy coverage those matters which were of public record. It was 
Basin's obvious intent that Plaintiff rely upon Sec. 2, Schedule B as that was the end product of 
Basin's research. Plaintiffs did so rely since, without being informed of the D Road and B Road 
recordations, they did not re-evaluate the property or the price they would pay for the property. 
Clearly, Plaintiffs have stated a cause of action for negligent misrepresentation against Basin 
for which Commonwealth is equally liable. 31A-23-308, U.C.A. 
V: PLAINTIFFS ARE ENTITLED TO DAMAGES BEYOND THE TERMS 
OF THE POLICY, INCLUDING ATTORNEY'S FEES FOR THIS 
LITIGATION. 
Many States recognize the "third-party tort rule" as an exception to the general rule allowing 
attorney fees only when there is a contract or a statute. Western Community Bank v. Helmer 740 
P.2d. 359,362 (Wash.App. 1987); Sizemore v. Swift 719 P.2d. 500, 504 (Or.App. 1986); Occidental 
Underwriters of Hawaii, Ltd. v. American Sec. Bank 696 P.2d. 852, 854 (Haw.App. 1985); Elijah 
v. Fender 61A P.2d. 946, 951 (Colo. 1984); Gray v. Don Miller Assocs. 675 P.2d. 253, 257 (Cal. 
1984). Utah also recognizes this exception to the general rule. South Sanpitch Co. v. Pack 765 P.2d. 
1279, 1283 (Utah.App., 1988) The rule is quite simple in its terms: 
...when the natural consequence of one's negligence is another's involvement in a 
dispute with a third party, attorney fees reasonably incurred in resolving the dispute 
arc recoverable from the negligent party as an clement of damages. (765 P.2d. at 
1282) 
South Sanpitch does not require that the attorney fees be incurred in defending against a third 
party's lawsuit. The fees are properly awarded when, as both here and in South Sanpitch, the victim 
of the negligence initiated the lawsuit against a third party to defend his insured title to the property. 
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The foreseeability of a lawsuit, and the incurring of attorney's feos, cannot be questioned or 
disputed by Basin and Commonwealth. One of the very damages insured under the Commonwealth 
policy is the duty to defend, in a lawsuit, the insured title. 
Equally notable, the attorney fees are an element of "damages at law" and not "costs of suit". 
Thus, they are subject to pre-judgment interest and properly claimed as "damages" under the Title 
Policy. 
VI: PLAINTIFFS ARE ENTITLED TO AN AWARD OF PUNITIVE 
DAMAGES DUE TO BASIN'S GROSS OMISSIONS OF DUTY IN 
PERFORMING THE TITLE SEARCH. 
Defendants correctly cite the standard for an award of punitive damages: to wit, "conduct 
which is willful and malicious, or that manifests a knowing and reckless indifference and disregard 
toward the rights of others." Perkins v. Coombs, 769 P.2d. 269, 272 (Utah.App. 1988). It is a 
factual question for trial resolution whether such conduct was committed by Defendants. The 
undisputed evidence strongly favors their award. 
Both Ms. Gardiner and Ms. Merkley had direct knowledge that the D Road Resolution had 
been recorded, and indexed on the Tract Page for Sec. 33. Both knew that Uintah County recorded 
all of its road maps in 1997. Both understood a D Road to be some form of "public way" and both 
understood a B Road to be a public highway. Yet, neither Ms. Gardiner nor Ms. Merkley evcr 
pulled, reviewed or copied cither the D Road Resolution or the County B&D Road Map until after 
this litigation was initiated. Although subject to the search duties in Sec. 31 A-23-308, U.C. A., Joyce 
Gardiner gave express authority to Wanda Merkley, an unlicensed title searcher, to review 
18 
documents and determine whether they were relevant or irrelevant to the insurable title. This 
authority included Ms. Mcrklcy not reporting to Ms. Gardiner any document Ms. Mcrklcy 
determined to be "irrelevant." In other words, Ms. Gardiner unlawfully delegated her licensed 
powers to an unlicensed person. 
Under the factual circumstances now known, Ms. Gardiner's actions, both of commission 
and omission, were gross departures from the standards of care and duty. 
VII: SUMMARY JUDGMENT IS INAPPROPRIATE WHERE THE 
LIABILITY IS DEPENDENT UPON RESOLUTION OF OTHER CLAIMS 
WHICH ARE SCHEDULED FOR TRIAL. ACCORDINGLY, SUMMARY 
JUDGMENT SHOULD BE DENIED. 
Defendants are not liable to Plaintiffs unless it is determined that the road across Sec. 33 is 
a "public road." That issue is to be litigated with Defendant Uintah County. Summary judgment 
on that issue has previously been denied by this Court. None of the data submitted in this motion, 
between Plaintiffs, Basin and Commonwealth, relate to that issue. Until resolution of the public road 
issue, therefore, summary judgment as to Defendants Basin and Commonwealth would be 
inappropriate. 
WHEREFORE, AND FOR THE FOREGOING REASONS, Plaintiffs pray for an Order of 
this court denying the Motion for Partial Summary Judgment submitted by Defendants 
Commonwealth Land title Insurance company and Basin Land Title & Abstract, Inc., together with 
such other and further relief as this Court deems just and proper in the circumstances. 
0:9 
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SIGNED AND SUBMITTED this 1L day of _ aU tytxJ , 2000. 
A 
Mr. James A. Bcckwilh, CO AR 2295 
( ^..- YAs^^" V\M;:z, Mr. Daniel S. Sam, UT A.R. //5865 
CERTIFICATE OF MAILING 
I, the undersigned person, do hereby certify that on this ' O j day of [\(\[\)}\^ •, 2000, 
I deposited a copy of the foregoing document, together with the Memoranda of Points and 
Authorities (Prescriptive Highway) and (D Road Statute) and copies of the endorsed exhibits, with 
the U.S. Postal Service, first class mail, postage prepaid, and addressed to the following: 
Mr. Clark Allred 
McKeachnie, Allred, McClellan & Trotter 
127 Main St. 
Vernal, UT 84078 
Mr. Richard A. Rappaport 
Attorney at Law 
P.O.Box 11008 
Sail Lake City, UT 84147-0008 
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IN THE EIGHTH DISTRICT COURT OF UINTAH COUNTY 
STATE OF UTAH 
Page 1 
NILE CHAPMAN, et al. 
Plaintiffs, 
vs. Civil No. 990800255 
Deposition of: 
NILE CHAPMAN 
UINTAH COUNTY, ct al. 
Defendants. 
BE IT REMEMBERED that on Friday the 18th day of August, 2000 the 
deposition of NILE CHAPMAN was taken by Richard C. Tatton, a Court Reporter 
and Notary Public in and for the Slate of Utah at the Uintah County Courthouse, 
Vernal, Utah. 84078 
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1 Q. And-
2 A. I asked him who owned the road and he said that it was a private road that was 
3 built by the Ikirmston's and himself. 
4 Q. And did he tell you that in July of 1997 or had he told you that ten years 
5 before? 
6 A. No, that was probably in about April or May of that year. 
7 Q. Of that year? 
8 A. When my first conversation with him took place. 
9 Q. Did you present any other Earnest Money Sales Agreement or any other 
10 writing to him? 
11 A. No. 
12 Q. Prior to purchasing the Frcdrickson property, had you spoken to any of the 
13 Harmston's about— 
14 A. Yes. 
15 Q. -- the road? 
16 A. Yes, we had. 
17 Q. Okay. And who had you spoken to? 
18 A. To Greg Harmston. 
19 Q. And when was that? 
20 A. Oh, probably about the same time that I had talked with 1 larold about it. 
21 Q. Again April or May of 1997? 
22 A. Yes. 
23 Q. And can you tell me what he told you about the road? 
24 A. I le just said the same thing, that it was a private road and he said Ihal il was 
25 actually built by an oil company and they put in the cattle guards m lieu of gates so 
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1 they wouldn't have to keep opening and closing the gates. And they used it for two or 
2 three years and they abandoned the site they had that was up river. 
3 Q. Now it had been on the Harmston property that the oil company built this road? 
4 A. Yes, I think they changed the road from its original place from what Greg told 
5 me. They put in some fill and some gravel. 
6 Q. Did he mention the name of the oil company? 
7 A. No. 
8 Q. And did he mention when they had put the road in? 
9 A. No, he didn't say. 
10 Q. Did they tell you anything about the use of that road by the refuge people? 
11 A. They said that they had some conversations with them about the road. And as 1 
12 recall it was that they would allow them to go through there and that is about the 
13 extent of my con\crsation with them. 
14 Q. When you say "they," Mr. Harmston and Mr. Frcdrickson would allow the 
15 refuge people to use the road? 
16 A. Yes. 
17 Q. And did they say when these conversations took place? 
18 A. No, he didn't put a specific date on it. 
19 Q. Now prior to this transaction, had you used Basin Land Title Company before? 
20 A. Yes, we had. 
21 Q. Was it your choice that they be the title company involved in this transaction? 
22 A. Yes. 
23 Q. After Exh bit No. 7, the Earnest Money Sales Agreement was signed, did you 
24 take it to Basin Land Title? 
25 A. Yes, I did. 
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1 A. It is a certificate from the Department of Water Resources. 
2 Q. From the State of Utah? 
3 A. Yes, Suite of Water -
4 Q. Engineer's office? 
5 A. Yes. 
6 Q. Okay. So you have received the commitment for title insurance. You have 
7 spoken to Rulhann about the water certificates and about the adding Roger Chapman, 
8 and what happens next with respect to purchasing the property? 
9 A. She, I am unsure who talked with who, if it was Kirk Secley that talked with 
10 her or she talked to Kirk about the make-up of that trust deed, anyway that was made 
11 up at the lime. She called up and said that all the papers arc ready to sign and 1 went 
12 down and signed them. 
13 Q. At the time of signing did you discuss the title commitment at all or the status 
14 of the title? 
15 A. No, wc had discussed the things I was interested in before that 1 was 
16 concerned about. 
17 Q. As 1 understand your testimony there was no discussion of the road with 
18 Rulhann? 
19 A. No. 
20 Q. Did you speak to anybody at Basin Land Title other than Rulhann Green about 
21 this whole transaction? 
22 A. No. 
23 Q. When was the first lime that you discovered I hat you had some pioblcm with 
24 whether it was public or private load? 
25 A. At the lime we put that gate on the north end. We had these cows that would 
025 
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1 come down periodically so I called up the animal control officer and said lhat this is 
2 our problem. He explained to me that the law says that you have to fence them out 
3 where you adjoin public property. I explained to him this cattle guard was placed in 
4 by an oil company and it is not one you can lake out and clean out . It is all in one 
5 piece. It is concreted in. He said that "well, I guess you will have to gale il.1' 1 said 
6 that "if I do I will have to lock it because they won't leave it closed anyway'' and he 
7 said "that is right," so that is what we did. 
8 Q. Okay. Then what happened? 
9 A. There was some people complained and the first I heard about it was to Dan 
10 Alonzo who was the manager of the refuge about having access up to the next section 
11 of fish and wildlife. And he said that he had one or two people complain to him. 
12 Q. And when was it that this happened? 
13 A. Oh, it is probably late 1998 and into 1999. 
14 Q. Now you put up an electric fence? 
15 A. No, not until 1999. 
16 Q. But I mean subsequently? 
17 A. Yes. 
18 Q. Okay. And that is to keep the cows out? 
19 A. Well, to keep the cows in and some cows out. Keep the ones lhat are supposed 
20 to be in and keep the ones that arc supposed to be out, out. 
21 Q. And what part of 1999 did you put that up? 
22 A. It was in the late summer. 
23 Q. Late summer? 
24 A. Yes. 
25 Q. And do you recall how much il cost? 
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1 Q. So you understood from Paragraph 18 that the company was not insuring 
2 access? 
3 A. Well, what it tells me is that it is not located on a county road and does not 
4 insure access, right. 
5 Q. So you understood that the policy was not insuring you access? 
6 A. Yes, I did. 
7 Q. Did you discuss that with Ruthann or anyone else at Basin Land Title? 
8 A. No. 
9 Q. And you had never asked Ruthann to do any special checking concerning 
10 access or private or public road, is that correct? 
11 A. No. 
12 Q. Now there were some reference in some of the papers that you filed in this case 
13 that you were thinking of having cabins built? 
14 A. Yes. 
15 Q. Is that some kind of cabin development? 
16 A. It would be and it wouldn't be called a cabin, but, oh, we had discussed two 
17 options, one is building a lodge with some out cabins and have hunting rights and 
18 fishing rights or on the river front portion selling lots. 
19 Q. Are you aware of any other kind of such development, cabin development or 
20 lodge development along the Green River? 
21 A. Not in Utah. There may be some up in Wyoming, but I have not been up there. 
22 Q. Did you do any calculations of whether this would be a money making project 
23 or what you needed to do in that regard? 
24 A. Not ically. We just done sonic prerequisite stull. 
25 Q. Do you have any cash ilows or development costs, any numbers put down at 
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1 and it would be not for anyone else's access.. 
2 Q. Do you know how many acres you were going to put into lots? 
3 A. No, 1 have not made any thing firm. 
4 Q. Do you know how many lots you were going to try and create? 
5 A. Probably seven or eight, maybe ten. 
6 Q. And approximately how big were you planning on having these lots? 
7 A. Between five and ten acres. 
8 Q. And what were you planning on doing with the Harmston property? 
9 A. It would be mostly farm. 
10 Q. What would be formed? 
11 A. Yes. 
12 Q. Okay. 
13 A. There was a chance we would do some development up on the vciy south end 
14 of it. It is upon the bluff before you come down into the bottom. There is some good 
15 sites up there. That is a possibility. 
16 Q. If you had been aware that it was a public road, would you have wanted to have 
17 paid less for the property? 
18 A. I would have rc-cvaluatcd it, yes. 
19 Q. Do you have any idea about how much less you would have been willing to 
20 pay for it? 
21 A. No idea, no. 
22 Q. Arc you aware that many lot owners might like the idea of having a public 
23 road and a publicly maintained road? 
24 MR. BliCKWlTll: l;or the record 1 will object about it being a publicly 
25 maintained road, but 1 understand your question. G.J8 
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1 A. Yes. 
2 Q. Now counsel has asked you some questions about damages even though you 
3 have not, you have indicated that you do not have a specific dollar figure. After your 
4 conversation with Mr. Alonzo, and I am working up to this Mr. Chapman, did >ou 
5 then receive any information or other communication from other governmental 
6 entities after you had spoke with Mr. Alonzo and said you would keep the gate 
7 closed? 
8 A. 1 got a letter from the county attorney. 
9 Q. And is that the one that precipitated this litigation? 
10 A. Yes. 
11 Q. Now with regard to damages, did you believe based on the title policy on 
12 Schedule "B" Section 2, Paragraph 18-
13 MR. RAPPAPORT: I will put in an objection, that it is a leading question. 
14 MR. BECKWITH: Let me rephrase it. 
15 BY MR. BECKWITH: 
16 Q. What statement is made in Item 18, Section "B" Schedule "B" of the title 
17 commitment and the policy and 1 am handing you the original of which Exhibit No. 9 
18 is now a full copy. What docs Item 18 say? 
19 A. "The property is not located on a county road and the company docs not insure 
20 access." 
21 Q. Okay. Did you initiate this litigation based upon that repiescalation? 
22 A. Yes. 
23 Q. Have you incurred costs for prosecuting this litigation? 
24 A. Yes. 
25 Q. Have those costs included your effort of unsuccessfully for an oidet of the 
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court closing the road9 
A. Yes. 
Q. Now is there something unique topographically rckilnc to this pjicei in 
Section 33? 
A. Well, it is very flat. 
Q. What about its access to water? 
A. Yes, it has a very good water source. 
Q. Areas east of this property in Longo Valley and up on De-adman* s Bench, do 
they have access to water? 
A. No. 
Q, Arc they flat? 
A. No. 
Q. You grow corn on this property? 
A. Yes. 
Q. Why? 
A. Because it is the best crop to start off from land thai has nol been fanned tor 
some lime. 
Q. Okay. Do you use this property to process sludge from the oil Held? 
A. YCS. 
Q. Do you have, disposal ponds in other areas of the Uintah R u n ? 
A. Yes, we have one in Bluebell and one out on Glen Bench. 
Q. The one out on Glen Bench, is that in Uintah County? 
A Yes. 0 
Q. Approximately how tar is it Aom this pioperly a:.- the cn>.-. Iliv.;'7 
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IN THE EIGHTH DISTRICT COURT OF UINTAH COUNTY 
STATE OF UTAH 
l'agc 1 
NILE CHAPMAN, et al. 
Plaintiffs, 
vs. Civil No. 990800255 
Deposition of: 
JOYCE GARDINER 
UINTAH COUNTY, et al. 
Defendants. 
BE IT REMEMBERED that on Friday the 22nd day of September, 2000 
the deposition of JOYCE GARDINER was taken by Richard C. Tatlon, a Court 
Reporter and Notary Public in and for the Slate of Utah al the \ linlah County 
Courthouse, Vernal, Utah. 84078 
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1 but I am just saying that in the file she did not make a copy of the Class '"D" Road 
2 Resolution at that time. That was done after the dispute and the lawsuit slatted. 
3 MR. BECKWITH: Do you have any idea when? 
4 MR. RAPPAPORT: After the lawsuit started, I think it is pail oi~ il. 
5 MR. BECKWITH: After March of 1999, roughly wasn't il? 
6 MR. RAPPAPORT: Yes. 
7 MR. BECKWITH: Well, that being the case. For exhibits shall we go next 
8 in order in terms of numbers? 
9 MR. RAPPAPORT: Sure. 
10 MR. BECKWITH: Il will be Exhibit No. 11. 
11 
12 JOYCE GARDINER 
13 I called as a witness by and on behalf of the plaintiff being first duly sworn by the 
14 I Court Reporter was examined and testified as follows: 
15 
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EXAMINATION 
BY MR. BECKWITH: 
Q. We are gathered here for the deposition of Joyce Gardiner and Mr. Rappapuil 
is present. Ms. Gaidiner have you ever had your deposition taken belore? 
A. No, I have not. 
Q. Now were you in attendance at the deposition on August the 1 8lh of Wanda 
MciklcyV 
A. Yes, 1 was. 
Q. Did you hear and remember the insluiclions that 1 gave hei about (lie 023 
GARDINER.WPD October 11, 2000 Rick Talton P a g e 6 
1 procedures for a deposition? 
2 A. Yes, I do. 
3 Q. Do I need to repeat those to you today? 
4 A. No, you don't need to. 
5 Q. Okay. Ms. Gardiner, by whom are you employed'? 
6 A. Basin Land Title and Abstract. 
7 Q. And how long have you been so employed? 
8 A. 23 years. 
9 Q. And Ms. Gardiner, for the record would you give us your full name. 
10 A. Joyce Gardiner. 
11 Q. And Ms. Gardiner, in those 23 years what have been the positions that you 
12 have held with Basin Land Title? 
13 J A.I first started when 1 hired on as a title searcher and then I was put into office 
and started doing closings and then later on became the office manager. 
Q. Now that is the office manager for which office? 
A. For Vernal. 
Q. Now your 23 years has that all been in the Vernal office? 
A. No, my experience or my employment? 
Q. Yes, 
A. Yes. 
Q. And prior to being with Basin Land Title had you been with any othci land title 
companies? 
A. No. 
14 
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Q. Would you give us please your educational background? 
A. 1 graduated fiom high school in 1977 and staitcd with Basin Land in 
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1 November of 1977 and more or less got on the job training and then 1 went to ilbciow 
2 School and got my Escrow Licenses and then went to Title School and got my title 
3 license. Then wo do have to keep our continuing education up to date. 
4 Q. Now the title schools that you attended were where? 
5 A. In Salt Lake. 
6 Q. By whom were they conducted? 
7 A. I do believe his name is Richard Moore. 
8 Q. And Mr. Moore, what I was asking was not necessarily the name of the 
9 instructor. Were they conducted by the state, by the title association or by whom? 
10 A. I do believe he owned his own title company and then he went off, I do believe, 
11 employed by the state to do educational courses. 
12 Q. And so at the time that you took these courses, were they sponsored by the 
13 state or sponsored by private title companies? 
14 A. Private title companies. 
15 Q. Now do you have to hold a license from the Stale of Utah relative to title 
16 matters? 
17 MR. RAPPAPORT: If you know. 
18 THE WITNESS: I don't know. 
19 BY MR. BECKWITH: 
20 Q. In other words what I am asking is this. You started as a leseaivhci oi a (ilk* 
21 searcher. 
22 A. Yes. 
23 Q. Similar to Wanda Mcrklcy. 
24 A. Thai is correct. 
25 Q. Subsequently you staled thai you went to schools for escrow and then went to 
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1 Q. YCS. 
2 A. It was both. They had multiple choice and they had essay. They had scaiching. 
3 Q. As part of your training to obtain that license as well as your continuing ed to 
4 maintain the license, arc you trained in or receive any instruction in what 1 will call a 
5 legal or title selections, and by that what I am referring to is this - are you trained or 
6 have you had any training in recognizing the difference between a bankruptcy decree 
7 and a foreclosure judgment relative to doing title searching and understanding what 
8 documents you arc reviewing? 
9 A. Yes. 
10 Q. Between quit claim deed and warranty deeds? 
11 A. Yes. 
12 Q. Between easements and deeds of record for transferring conveyance of all 
13 interested lots? 
14 A. Yes. 
15 Q. By that I will call that in our deposition today legal selections. Am 1 light that 
16 you do not hold a degree as an attorney? 
17 A. That is correct. 
18 Q. And that you are not licensed as an attorney? 
19 A. That is correct. 
20 Q. And you do not attempt to practice as an attorney? 
21 A. Thai is correct. 
22 Q. In the deposition of Ms. Mcrklcy, Mr. Rappapoil and I had some disputes 
23 I relative to legal opinions. In an effort to avoid asking you about lq\al conclusion or 
24 | opinions, if] ask you about legal selections, in other WOKIS, lccognilion of what 
25 I documents you are looking at, what they pertain to, what type of inleiest and 
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1 casement document versus conveyance deeds and things of that nature, will you 
2 understand that I am referring to that? 
3 A. Yes. 
4 Q. Okay. Now for approximately the last ten years then have you been the office 
5 manager for the Vernal office of Basin Land Title? 
6 A. Yes. 
7 Q. What do your duties involve as an office manager? 
8 A. Everything. I type commitments. I review polices. I do closings Jus t generally 
9 manage the office. 
10 Q. Do you hire and fire? 
11 A. No, 1 do not. 
12 Q. Do you supervise, reprimand and discipline and train subordinate personnel? 
13 A. Sometimes. 
14 Q. And do you have to do accounting or bookkeeping? 
15 A. No. 
16 Q. Do you meet with customers? 
17 A. Yes. 
18 Q. So if I need a policy of title insurance and came in to the Vernal office of P>asin 
19 Land Title would you be a lady that I might deal with initially in that? 
20 A. Yes. 
21 Q. Do you then fill out what is known as an assignment sheet for a title seaieher to 
22 I research the parcel I have talked to you about? 
23 I A. Yes. 
24 I Q. And do you then open a work file relative to my particular mallei thai 1 have 
25 | come in on? p} «^  >*/ 
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1 A. Yes. 
2 Q. And do you assign that then to a title searcher? 
3 A. Yes. 
4 Q. Docs the title searcher report back to you in some fashion? 
5 A. Yes. 
6 Q. How docs that report back occur? 
7 A. Usually she lays her finished work on the counter and then as we type it, if we 
8 have questions we call her and if she has a problem on a particular search we will go 
9 over it when she brings it in, if she feels she has a question on it. 
10 Q. So in essence she initially drops off the work file that she has completed? 
11 A. Yes. 
12 Q. Do you then review it? 
13 A. Yes. 
14 Q. And if you have questions do you assign her to do further research? 
15 A. Yes, if necessary. 
16 Q. And in some situations do you go and go the research? 
17 A. Not if she has done the search. 
18 Q. 1 am talking about subsequent search after she has done the initial one? 
19 A. No, I do not. 
20 Q. How many title searchers do you have at the Veinal office? 
21 A. Currently? 
22 Q. Yes. 
23 A. One. 
24 Q.Thai is Ms. Mciklcy? 
25 A. Yes. QC8 
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A. Yes. 
Q. Now Ma. Gardiner, after the title searcher returns her tile to )ou whm io!c do 
.) I you play personally in the issuance ofthc title commitment? 
-} | A. Well, I l>pe the commitment up from the search. 
5 I Q. Do yon review what the searcher has provided you? 
6 A. Yes. 
7 I Q. Do you review the exceptions or schedules that arc going lo be pari of the title 
8 commitment as well as ultimately perhaps the title policy? 
9 A. Yes. 
10 Q. Do you review llu-m for correctuess or accuracy';' 
11 A. Yes. 
12 Q. Now for purposes of issuing the title commitment dues H.isin l.iind i ille m 
13 1997. did it have certain standard operating procedures by which you would issue die 
14 title commitment? 
15 MR. RAPPAPORT: I am unclear as to what you mean by "slandaid 
Hi operating proco.luieV'7 
) 7 MR. BF.fK WI" fl 1: Let mc hack up then. 
18 THE WITNKSS: Okay. 
19 HY MR. DECK Willi : 
•)0 O. Relative, to a title commitment are there certain ilnnr- thai >m ' XUKi:'J 
21 normally do in the Vernal office as the manager for issuing a l ' ^ cuu.miiu.t.,;': 
22 I A. Yes. 
n ni,, ;.„-..i\- van wnnlH tvne ilu- lit k- commitment, is lh.il i<t_v'l ' 
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1 go along with it? 
2 A. Correct. 
3 Q. You would review the documents that had been found that were recorded that 
4 related to the parcel of land or other interest that you were involved in? 
5 A. Yes. 
6 Q. You would determine their correctness, their accuracy, any unique problems 
7 that might be created or might arise from those documents? 
8 A. Yes. 
9 Q. Did Basin Land Title in 1997 have a policy that whatever documents had been 
10 found that were recorded that related to the land would be listed in the exceptions or 
11 in the title commitment to advise the customer what you had found? 
12 A. Yes. 
13 MR. RAPPAPORT: I would like to object to that as overly broad question. 
14 It is kind oflikc saying that a lawyer always docs one thing or another, I mean. It 
15 depends on what it is. 
16 MR. BECKWITH: Let me rephrase. 
17 BY MR. BECKWITH: 
18 Q. Ms. Gardiner, let's assume that I am a customer. I come in to you and say that 
19 I need a policy of title insurance and I am going to buy it from Mr. Rappapoit and 1 
20 will call it Black Acre. Lawyers love to use Black Acre, White Acre, Gicen Acic 
21 whatever. 1 will just call this parcel Black Acre, okay? 
22 A. Yes. 
23 O. Ho you iindcrslnnd so far? 
24 A. V . , 040 
25 Q. And J would give you who 1 am buying it liom which is Rick Rappnpoil. You 
1 
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would then take down your customer information. And you would assign it to a 
searcher to go and search the title? 
A. Yes. 
Q. And the searcher would then report back to you? 
A. Yes. 
Q. Either with the file alone or with the file and perhaps some written comments 
or oral comments, is that correct? 
A. Correct. 
Q. And now when the searcher goes and searches the county records and in this 
case Uinlah County, is that searcher instructed by Basin Land Title to find all 
documents that have been recorded with Uintah County that relate to in this case 
Black Acre? 
A. Yes. 
Q. And to make a list cither in a chain sheet or other form of all of the documents 
that he or she has found that have been recorded thai relate to Black Acre? 
A. Yes. 
Q. And is this sheet the chain sheet? 
A. Yes. 
Q. Okay. So then you receive the file back from the searcher. You look at the 
chain sheet and has the searcher also made copies of the documents listed on the 
chain sheet? 
A. Yes. 
0- Okay. Then you review the chain sheet and the documents themselves? 
A. Yes. 
Q. Not as an allorncy,bul to make sure that you have found cvciylhiii" thai has 
04 
GARDINER. WPD October II, 2000 Rick TaUon Pa<'C 20 
1 been referenced? 
2 A. Yes. 
3 Q. Now will that chain sheet or the information on that chain sheet be given to 
4 your customer? 
5 A. In the form of a commitment of title insurance. 
6 Q. And in the form of the commitment of title insurance where would 1 look to 
7 find the list of documents that your searcher has found that have been recorded that 
8 relate to, in this case, Black Acre? 
9 MR. RAPPAPORT: I want to object because the commitment of title 
10 insurance is the commitment of title insurance. 
11 MR. DECKWITH: Now I understand and since our last exhibit was No. 
12 10, let's make this Exhibit No. 11 and will you mark this. (WHEREUPON, the Court 
13 Reporter marks Exhibit No. 11.) 
14 BY MR. BECKWITH: 
15 Q. Ms. Gardiner, I hand you what has been marked for identification as Exhibit 
16 No. 11 and first of all is it a multiple page document? 
17 A. Yes. 
18 Q. Is it a form type of a document that you recognize? 
19 A. Yes. 
20 Q. What is this type of form? 
21 A. It is the commitment for title insurance. 
22 | Q. And is this a copy or an original? 
23 | A. It is a copy. 
24 | 0. Now is the first page a cover page? 
25 | A. Yes. P « -> 
U \i C 
GARDINER. WPD October 1 I, 2000 RickTaiton P a » e 2 1 
1 Q. We have heard Ms. Mcrkley refer to a cover page of a title commitment. Is 
2 this what this first page is? 
3 A. Yes. 
4 Q. Now on this page, the cover page, would you list all of the documents that} ou 
5 have found or your searcher has found in searching the county records? 
6 A. No. 
7 Q. Would you go to the second page. Now the second page is what? 
8 A. It is the Schedule UA" of the commitment. 
9 Q. And Schedule "A" generally of the commitment contains what type of 
10 information? 
11 A. Sales price, sec effective date, the buyer's name, the way the propert)' is vested 
12 and the legal description. 
13 Q. And on this Schedule "A" would you list in Schedule "A" the documents that 
14 your searcher has found in searching the county records? 
15 A. No. 
16 Q. Okay. 
17 A. Other than the vesting deeds information is there. 
18 Q. Right, also the identity of the current owner from whom your client is going to 
19 perhaps buy the property? 
20 A. Correct. 
21 Q. Would you go to the third page. 
22 A. Yes. 
23 Q. Is that another part of Schedule "A"? 
24 A. No. 
25 Q. What is this? 
043 
GARDINCR.WTD October 11, 2000 Rick'laltou P a » e 2 3 
1 MR. BECKWITH: No, I am asking her normal drill. That is why I am 
2 using this to refresh her recollection. 
3 THE WITNESS: Schedule "B," Section 2 are things that we take 
4 exception to that we do not insure against. 
5 BY MR. BECKWITH: 
6 Q. So would I understand generally that the policy of title insurance for which the 
7 commitment is a preliminary document will insure the title in the name of the 
8 purchaser subject to what is public record? 
9 A. Correct. 
10 Q. So when you go to search at the county recorder's office, you are trying to find 
11 what all is public record? 
12 A. Correct. 
13 Q. And in order to exclude those items of public record from the coverage of the 
14 policy of title insurance, would you then list what everything has been recorded on 
15 that properly in Schedule "B," Section 2? 
16 MR. RAPPAPORT: Arc you saying in every case you list. 
17 MR. BECKWITH: Again I am asking her normal drill. 
18 MR. RAPPAPORT: That is what I am asking about is to whether, I mean 
19 this is the problem okay. Everybody knows that sometimes they include things and 
20 sometimes they don't include things. 
21 MR. BECKWITH: I understand. 
22 MR. RAPPAPORT: There aie decisions that get made and so if you aie 
23 asking you know, in cvciy case is that what happens or is that in some cases and 
24 other cases, 1 mean your question is ambiguous because it is loo l>iuad 
25 MR. BECKWITH: Let me lcphiasc the question. Q,* 4 
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1 A. Okay. 
2 Q. Now Exhibit No. 4 from the Wanda Merkley deposition, does that have an 
3 intake sheet? 
4 A. What is an intake sheet? 
5 Q. Well, I walk in and I am going to buy Mr. Rappaport's and you take 
6 information from me as to me and Mr. Rappaport the property, things of that nature. 
7 A. Yes. 
8 Q. I call it an intake sheet and what do you call it? 
9 A. An order sheet. 
10 Q. Is the first page of Exhibit 4 the order sheet? 
11 A. Yes. 
12 Q. Are the second two pages of Exhibit No. 4 the chain sheet? 
13 A. Yes. 
14 Q. And on the chain sheet do you find reference cither on the first page of the 
15 chain sheet or the second page of the chain sheet to the Uintah County Class "13" and 
16 "D" Road Map? 
17 A. No. 
18 Q. Do you find reference to the Class "D" Road Resolution? 
19 A. No. 
20 Q. Now in the file that was obtained and turned over to you by Ms. Merkley, did it 
21 contain a copy of if I may have that again, Exhibit No. 2 from the Wanda Merkley 
22 deposition, have you ever seen a document similar to Exhibit No. 2? 
23 A. Yes. 
24 Q. And what do you call that type of document? 
25 A. A page out of the tract book. 045 
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1 Q. Is this a copy of a tract book relating to Section 33 Township 7 South Range 
2 21 East in Uintah County? 
3 A. It is a page. 
4 Q. A page from it? 
5 A. Yes. 
6 Q. And this is a copy as opposed to the original? 
7 A. Yes. 
8 Q. And in the materials turned over to you by Ms. Mcrklcy relative to the 
9 Chapman project of 1997, do you have a copy of this tract, a page from the tract 
10 book? 
11 A. No. 
12 Q. In Exhibit No. 2 roughly in the upper right-hand corner in that, docs it have a 
13 reference to a Class "D" Road Resolution? 
14 A. Yes. 
15 Q. And docs it show that resolution was recorded? 
16 A. Yes. 
17 Q. Docs it show the book and page where it was recorded? 
18 A. Yes. 
19 Q. Docs it show the date on which it was recorded? 
20 A. Yes. 
21 Q. And approximately when was it rccoided? 
22 I A. April the 22nd of 1992. 
23 | Q. Here in 1997 you arc researching the propcily? 
24 | A. Yes. 
25 | Q. Is there any rcfeience in Exhibit No. 4, the chain sheet, to this tiact page? 
(M6 
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1 A. NO. 
2 Q. Take your time? 
3 A. No, there is not. 
4 Q. Should there have been? 
5 A. Yes, there should have. 
6 Q. Why Ms. Gardiner? 
7 A. If she would have put an exception on there and 1 am not saying she did not 
8 sec the exception, she would have and I couldn't answer for her what she did and did 
9 not do. 
10 Q. Cannot answer? 
11 A. Cannot answer. 
12 Q. Okay. 
13 A. If she would have put that on her chain sheet I probably would have had her 
14 look at that more carefully and question that. 
15 Q. Why? 
16 A. To make sure there was nothing in there that we needed. 
17 Q. The Class UD" Road Resolution, the entry that is there on the page from the 
18 tract book, what is material to you relative to that declaration the word "road" or 
19 "Class "D,J or what? What is the triggering word? 
20 A. Road. 
21 Q. Okay. Why would "road" be material to you in looking at title conimitmcnt? 
22 A. To sec if it had access or not access. 
23 I 0. Okay. Ls access important to the parcels for which your company issues title 
24 | insurance? 
25 I A. Yes. 0-17 
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1 Q. Obviously, a landlocked parcel has a real problem? 
2 A. Correct. 
3 Q. By 'landlocked" I am referring to a parcel that doesn't have any access at all. 
4 A. Right. 
5 Q. Okay. And would the county Class '\B" and "D" Road Map also be material to 
6 you? 
7 A. Yes. 
8 Q. Particularly if it was recorded? 
9 A. Yes. 
10 Q. Now since you attended the Merkley deposition, in the Mcrkley deposition it 
11 showed a copy of a particular exhibit that has already been admitted in a hearing 
12 which Mr. Rappaport was not a parly to this proceeding at this lime, 1996 Class "D" 
13 and "D" Road Map. I will represent to you that was recorded in 1996 and I have it in 
14 the truck if you would like to see it? 
15 MR. RAPPAPORT: Well, are you talking about a black and while map? 
16 MR. BECKWITH: No, talking about color. 
17 MR. RAPPAPO.RT: The color one was recorded? 
18 MR. BECKWITH: Yes. 
19 MR. RAPPAPORT: I don't think that is correct. 
20 Mil. BECKWITH: I am talking about the "B" and "D". 
21 MR. RAPPAPORT: Yes, 1 don't think that was the color one that was 
22 recorded? 
23 MR. BECKWITH: Yes, it was. 
24 MR. RAPPAPORT: Okay. 
25 BY MR. BECKWITH: 0*13 
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1 BY MR. BECKWITH: 
2 Q. Docs Basin Land Title only write or issue policies of title insurance for one 
3 underwriter? 
4 A. Correct. 
5 Q. Now you have to forgive me my background is heavily motor vehicle and 
6 therefore I also refer to them as insurance carriers okay. You call them underwriters? 
7 A. Yes. 
8 Q. Is Commonwealth Land Title Insurance Company the underwriter in 1997 for 
9 whom Basin Land Title issued policies of title insurance? 
10 A. Yes. 
11 Q. If you call iicm underwriter and if I occasionally call them insurance carriers 
12 you understand that we are referring to the same one. 
13 A. Yes. 
14 Q. Now how long in your 23 years has Basin Land Title been issuing the policies 
15 of title insurance for Commonwealth? 
16 A. I don't know. 
17 Q. Prior to 1997? 
18 A. Yes. 
19 Q. Okay. And in dealing with Commonwealth in the roughly ten years that you 
20 have been licensed for titling work have you issued tillc commitments for several 
21 parcels, several customers, on behalf of Commonwealth? 
22 A. Yes. 
23 Q. And docs Commonwealth provide you a booklet or a pamphlet or other 
24 instructions of how they will have their policies issued? 
25 A. There is a manual, yes. * 
1 
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Q. And ii lh.it a piinu-d manual that >ou mainlain in (ho Vernal ol'llcc" 
A. Yes. 
Q. And is that something of the Bible of what controls ihc policy and ilic title 
euuuuitnient that your inOcpcudenl company will issue lo a customer0 
A. Yes, Inu sometimes \vc do call Ihc underwriters when \\c have question? so it 
ii nut exactly black and white. 
Q. Right, but you don't have independent power, do \ou''; 
A. No. 
Q. Absent approval by the home office of Commonwealth to eluntu: amtluiuiV 
A. No. 
Q. If something needs to be- changed or if there is a special prublun you need to 
call the underwriter, whoever that person may be- and speak with them to get appruuii, 
directions, advice, guidance or whatever the case may be? 
A. Yes. 
Q. Basin Land Title issues policies of title insurance U>r no OIK eh;c c.ucpi 
Commonwealth? 
A. That is if! am correct. 
Q. Now relative to access in 1997, what did Commonwealth's handbook m 
directive tell \ou relative to roads? 
A. Okay. The handbook, now by directive do you mean an indt\ id<».» • 
MR RAI-'PAl'ORT: What did the handbook ',.r. ak<m • <. id. il \."i I "" • 
THP \VI 1 NKSS: I don't know what the han.lb.Mk said. 
050 
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1 A. Yes. 
2 Q. What was that working knowledge relative to access? 
3 A. That the road had to be county maintained to insure access. 
4 Q. And did the handbook require some form of knowledge or research or 
5 whatever by you to determine whether there had or had not been maintenance? 
6 A. By me as an individual or by — 
7 Q. By Basin Land Title? 
8 A. By Basin Land Title, yes. 
9 Q. What did Commonwealth require for you to verify whether there was or was 
10 not maintenance? 
11 A. The road maps, personal knowledge, things like that. 
12 Q. Now in 1997 when this Chapman project was being processed, did you have 
13 any personal knowledge, Ms. Gardiner, of the Harold Frcdrickson properly southeast 
14 of Ouray? 
15 A. No. 
16 Q. Did you ever go and visit it? 
17 A. No. 
18 Q. Did you ever talk with any old-timers or Mr. Chapman oi anybody else to gain 
19 some type of what attorneys call "anecdotal" information? 
20 A. No. 
21 Q. By "anecdotal" I am referring to witness or othci oial information? 
22 A. No. 
23 Q. Did you icscarch county records to determine whcthei theie was oi was not 
24 maintenance of this puiticular joad on the J Jaiold FjcducLson piupcily? 
25 A. Yes. 031 
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1 Q. And what county records were examined? 
2 A. I assume and I did not do the search, so I cannot say what were examined and 
3 what weren't. I am assuming the map on the wall. 
4 Q. Okay. Now during Ms. Merkley's deposition, I drew for her a map or a lay-out 
5 of the county recorder's office here in the Uintah County Courthouse and am I correct 
6 that there was a small hallway between two divisions of that office and on the wall of 
7 which hallway there was a big giant map? 
8 A. Correct. 
9 Q. And is that the map that you arc referring to? 
10 A. Yes. 
11 Q. Now what is that map, in your understanding, is it the county road map? 
12 A. Yes. , 
13 Q. And does it show the roads in Uintah County whether they be federal 
14 highways, state highways, county roads or whatever? 
15 A. Yes. 
16 Q. And was that map, to your understanding, adopted and re-recorded on a 
17 periodic basis by the Uintah County Commissioners? 
18 A. Yes. 
19 Q. Was it black and white or a colored map? 
20 A. I can't say for sure. 
21 Q. In 1997 after receiving the work file from Ms. Mcrkley, did you ever go over 
22 J and examine that map? 
23 | A. Did I personally? 
24 | Q. Yes. 
25 I A. No. V~%JC 03?
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1 Q. Did you instruct Ms. Mcrkley to do so? 
2 A. I can't remember if I talked to her or someone. My usual practice is if the 
3 search came in like it was the plats the blue lines did not have county roads drawn, 
4 there were no reference on her chain sheet, I would have called a searcher. At that 
5 time there were two. I cannot tell you who I spoke with. 
6 Q. If you did call a searcher, I don't care whether there were two or two thousand, 
7 would you have recorded it in the work file that you requested it rc-rescarchcd for a 
8 re-search relative to one particular matter? 
9 A. Not necessarily. 
10 Q. Okay. In this particular case having reviewed the work file of Basin Land Title 
11 for the Chapman project, did you find anything where you did record a request for re-
12 search? 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
A. No. 
Q. So to the best of your memory you did not request re-researching? 
A. Well, I can't remember calling, but 1 would not have put thai exception on the 
commitment without calling. 
Q. Okay. Now by the exception that you are referring to, again in Hxhibit No. 11 
being a copy of the title commitment in Schedule "13" Section 2, Item 18, is there an 
exception? 
A. Yes. 
Q. For the record would you read that exception? 
A. Property is not located on a county road and company docs not insure access. 
Q. Okay. Now did you type that? 
A. Yes. 033 
Q. And in terms of putting that on, do I understand your testimony thai as a 
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1 general practice obviously, you would not put that on unless there had been some 
2 request or some search of county records relative to whatever road might or might not 
3 be there? 
4 A. Correct. 
5 Q. So if Ms. Mcrkley cither overlooked or failed to find something about a road 
6 in her title search or found it, but didn't report it to you nonetheless in putting Item 18 
7 on, you would do some type of verification of your own to make sine that it was 
8 accurate? 
9 A. Can I say something? 
10 Q. Yes. 
11 A. She not necessarily could not have found something. She may have found 
12 something and looked at it and didn't feel that there was enough information there to 
13 assume that it was on a county road if she looked at that map. 
14 Q. Okay. Now that gets me into another area, Ms. Gardiner. What is the lead way 
15 of the title searcher in 1997 to make decisions or opinions on what documents are 
16 relevant and what information and documents are relevant or irrelevant? 
17 A. Well, that is their job. 
IS Q. They are vested with that judgment when they see the documents? 
19 A. Well, if they have questions then they arise the question. 
20 Q. To the best ofyour memory did Ms. Meiklcy ever biing up a question to you 
21 about the title search performed in the Chapman matter? 
22 A. That 1 can't remember. 
23 J Q. Now7 in other words so that I understand, and 1 don't mean to be too repetitive 
24 | since attorneys have a tendency to be repetitive, Ms. Mcrkley when she went to do hci 
25 | title search was vested with the power to find and see a document, icvicw it and 
054 
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1 determine whether it was relevant or irrelevant? 
2 A. Yes, unless she wasn't sure. 
3 Q. And if in her opinion and in her mind it was irrelevant then her failure to 
4 report it to you was within her power? 
5 A. Yes. 
6 Q. Have you ever instructed her otherwise in 1997? 
7 MR. RAPPAPORT: I don't think that is a clear question. 
8 MR. BECKWITH: Let me rephrase it. 
9 BY MR. BECKWITH: 
10 Q. Prior to the Chapman project, did you ever tell Ms. Merkley that she did not 
11 have the power to determine what documents were relevant or irrelevant? 
12 A. No. 
13 Q. Did you ever discuss the power of a title searcher with Ms. Oberhansly to 
14 determine whether .i document was relevant or irrelevant in terms of issuing a policy 
15 or a title commitment prior to 1997? 
16 A. Did I talk to her, please tell me that again. Ask me that again. 
17 Q. Let me rephrase it. 
18 A. Okay. 
19 A. If Ms. Mcrkley had the power to determine that the contents of a document or a 
20 document was irrelevant was this at your direction or was it at the approval of Ms. 
21 Oberhansly's, as the owner and overseer of Basin Land Title? 
22 A. It would be with her approval. 
23 Q. Have you ever had conversations prior to the Chapman project with Ms. 
24 Oberhansly about l ic power of the title searchers to delouninc that contents of 
25 documents were in clevant? 
055 
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1 A. YCS. 
2 Q. And did those conversations occur prior to the Chapman project? 
3 A. I don't know. 
4 Q. Were they ever written down in any type of job description or memo to the title 
5 searchers? 
6 A. No. 
7 Q. Are there any such memos relative to procedures for the powers of the title 
8 searchers? 
9 A. Written down? 
10 Q. Yes. 
11 A. No. 
12 Q. Okay. So Ms. Mcrkley goes and finds the documents and from her deposition 
13 we know that she saw Exhibit No. 2 reference to Class "D" Road Resolution, is that 
14 right? 
15 A. Correct. 
16 
17 
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Q. And from the chain sheet, however, that she turned into you, there is absolutely 
no reference to the "D" Road Resolution? 
A. Correct. 
Q. And there is r.o reference to the County "B" and '"D" Road Map? 
A. Correct. 
Q. You then lypxl up, you personally, the title commitment, Exhibit No. 11, 
which was issued to Mr. Chapman, specifically Item 18? 
A. Yes. 
Q. Of Schedule l i3" of Section 2, is that light? 
A. Yes. 036 
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1 MR. RAPPAPORT: Ms. Mcrkley did the search. 
2 BY MR. BECKWITH: 
3 Q. But docs Ms. Mcrkley have the power to counter-sign the title commitment? 
4 A. No. 
5 Q. Who in the Vernal office has the power to counter-sign the title commitment? 
6 A. Myself or Fern Oberhansly. 
7 Q. So only with the exception of the owner, only you? 
8 A. Yes. 
9 Q. So it would be your final conclusion that would be put in the title 
10 commitment? 
A. That is correct. 
Q. So in terms of your declaration of no public record, is it correct that you did 
not have any personal inspection of the properly? You did not have any personal 
research of the records of Uintah County relative to a road? 
A. Correct. 
Q. Now after reviewing the work file, typing up the title commitment, did you 
11 
12 
13 
14 
15 
16 
17 
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then sign it? 
A. Yes. 
Q. On the second page of Exhibit No. 11, docs it contain a signature that you 
recognize? 
A. Yes. 
Q. Whose signature is that? 
A. That is mine. 
Q. And then what mechanically do you do with the title commitment? 
A. Mechanically h would be given lo, do you want to know in this case or whal? 
\JKJ • 
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1 A. Correct. 
2 Q. And Wanda Mcrkley according to your testimony also came to that same 
3 conclusion? 
4 A. Yes. 
5 Q. Not only once but twice? 
6 A. Yes. 
7 Q. When she did her initial title searching and then after all of this matter started 
8 in 1999, did her secondary researching? 
9 A. I am not sure if it was in 1999 when she re-looked at the map. 
10 Q. Could have been done this year or 1998 to your knowledge? 
11 A. I am saying earlier than this year or 1998,1 would say that she re-looked at the 
12 map and the information after the like March when you contacted or sent the letter to 
13 us. 
14 Q. In the period of 1996 to 1998, did you ever have an occasion to personally 
15 examine the 1996 Uintah County "B" and "D" Road Map? 
16 A. At that time, no, I wasn't searching at that time. 
17 Q. In 1997 what did you understand a county "B" Road to involve relative to 
18 maintenance? 
19 A. "B"? 
20 Q. Yes, "B" as in Baker. 
21 A. Graveled road. I do believe they do plow them once in a while. 
22 Q. And by "plow" 1 gather you arc referring to -
23 I A. Snow removal. 
24 I Q. — snow removal as well as grading? 
25 0 5 8 
A. ^ cs. 
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1 Q. Okay, And C"D" roads, UD" as in David, did you have any understanding of 
2 what they were? 
3 A. They were not maintained at all as to my understanding. 
4 Q. Were they open for use to the public if you know? 
5 A. Yes. 
6 Q. And again I am not asking you a legal opinion, Ms. Gardiner, I am asking what 
7 you understood the "D" Road David to represent? 
8 A. Yes. 
9 Q. Had you ever examined the "D" Road Statute of Utah relative to definitions of 
10 "D" Roads? 
11 A. Yes, I do believe we have those in the office. 
12 Q. And had you examined them before the Chapman project in 1997? 
13 A. I can't remember. 
14 Q. I gather you have looked at them since? 
15 A. Yes. 
16 Q. Okay. Now so that I understand then, you understood a "D" Road was not 
17 maintained, but was open to the public? 
18 A. Yes. 
19 Q. And was therefore a public road? 
20 A. Yes. 
21 Q. And a "D" Road is similar, open to the public road, but maintained by the 
22 county? 
23 A. Right. 
24 Q. And could or could not be paved? 
25 A. Could or not be what? ^ 
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1 question at a time. 
2 MR. BECKWITH: Let me rephrase. 
3 BY MR. BECKWITH: 
4 Q. In the 23 years have you had occasion to ask people, whether it is Ms. 
5 Oberhansly or other people in your office, what certain terms mean that you have 
6 found in recorded documents? 
7 A. Yes. 
8 Q. And you also have a handbook from Commonwealth. Does the 
9 Commonwealth handbook in your office specifically in 1997, docs it have any 
10 definitions of terms? 
11 A. Some. 
12 Q. Is "road" a term that is defined? 
13 A. I don't have— 
14 Q. Would you have any objection to producing that handbook for my 
15 examination? 
16 A. No. 
17 Q. Mr. Rappaporl? 
18 MR. RAPPAPORT: I will have to think about it and 1 will let you know. 
19 MR. BECKWITH: Okay. 
20 BY MR. BECKWITH: 
21 Q. Specifically does it have a section dealing with access? 
22 A. I don't know. 
23 Q. Okay. Bui you had a working knowledge of this parlinil.ii uf (\>inmi>n\\v.illir 
24 general policies about access? 
25 
oso 
A. Yes. 
r ati 
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1 Q. If the road was maintained or not maintained as the case may be? 
2 A. Correct. 
3 Q. Now had you obtained this working knowledge by direct personal 
4 conversations with representatives of Commonwealth? 
5 A. Yes. 
6 Q. In 1997 how often did you communicate with Commonwealth relative to 
7 access issues? 
8 A. I couldn't answer that. I have no idea. 
9 Q. Do you call them on a frequent basis or infrequent basis? 
10 MR. RAPPAPORT: Objection again. 
11 MR. BECKWITH: Again more than five or ten times a month being 
12 frequent or less than that being infrequent? 
13 THE WITNESS: Call them whenever we need them. 1 don't know. 
14 BY MR. BECKWITH: 
15 Q. Now Ms. Gardiner when a customer comes in to have you issue a policy of 
16 title insurance relative to the information that you report to the customer, what do you 
17 perceive your duty to be, you as the office manager? 
18 A. What do I perceive my duty to be to the customer? 
19 Q. Yes. 
20 A. To complete a title search and to issue a policy. 
21 Q. Docs that also include the duty to report to the customer all of the public 
22 records lhal you have found that pertain to that particular paiccl of teal estate lhal this 
23 project may deal wi'h? 
24 A. Personally report to them? 
25 Q.Ycs. 0 * 1 
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1 A. NO. 
2 Q. Why not? 
3 A. Because it is contained in the commitment that they receive. 
4 Q. Okay. So if a customer comes in and your title searcher examines the 
5 documents that is specifically recorded such as Exhibit No. 2 relating to the property 
6 specifically and determines it is irrelevant, then you believe you do not have a duty to 
7 advise your customer of that document, is that right? 
8 MR. RAPPAPORT: The thing is this. What we are dealing with here is 
9 not her personal duly. We are dealing here with a title insurance policy and a title 
10 commitment and those documents say what they say. 
11 MR. BECKWITH: I understand that. 
12 MR. RAPPAPORT: And you arc aware that is what the law is. 
13 MR. BECKWITH: I understand that Mr. Rappaport, but there is one other 
14 claim that I think you are overlooking and that is the fraud by misrepresentation and 
15 the failure to disclose to my client what you had found. Therefore my question 
16 essentially is this. If Ms. Mcrklcy has found a document that specifically pertains to 
17 the properly she is researching such as the Class "D" Road Resolution and Exhibit 
18 No. 2 very clearly showed that Uintah County Recorded it relative to Section 33, is 
19 that right? 
20 THE WITNESS: Yes. 
21 BY MR. BECKWITH: 
22 Q. And if she determines that in her mind that is irrelevant and never tells you, 
23 you, however, by not disclosing il In the rlieul 
24 A. 1 low coulu 1 disclose it ifl don't know about il? 
25 Q. And 1 don't mean you personally because so far as ] know Ms. Gai diner 
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1 A. I can't say when she did. 
2 Q. Did she ever report to you? How did you find out that she had? 
3 A.I think it was probably after because they went out there and said, "you know, 
4 this is a dirt road. You have got to have a four-wheel diivc to get down it." 1 
5 remember her making that comment. 
6 Q. And do you recall when, this year, last year? 
7 A. I don't recall. 
8 Q. Was it before or after the initiation of the litigation? 
9 A. I am sure it was after. 
10 Q. Okay. Was it at or about the time she did her re-research of the county 
11 records? 
12 A. I wouldn't have any idea. 
13 Q. Okay. Was there ever any memo or anything else to that effect put in the woik 
14 file on the Nile Chapman project? 
15 A. No. 
16 Q. But at the time the title commitment was being researched and issued, is your 
17 memory that she didn't go out and do a personal inspection? 
18 A. Not that I know of. 
19 Q. Okay. Therefore, since there was no personal inspection that you knew of, to 
20 your knowledge has the person counter-signing the title commitment was solely liuni 
21 what would be a public record? 
22 A. Correct. 
23 Q. And the 1996 road map from Uintah County, did it idrnlify whether public 
24 maintenance was or was not pciformed on a load across Section 33? 
25 A. I can't answer that. 1 didn't look at the map. 
033 
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1 Q. Would the map, itself, speak for itself to the best of your mcmoiy? 
2 MR. RAPPAPORT: That is objectionable; that is a legal conclusion. 
3 BY MR. BECKWITH: 
4 Q. Now so I gather the county road maps would be relevant to your determination 
5 under common, well directives as to whether there was or was not public 
6 maintenance? 
7 A. Yes. 
8 Q. And that public maintenance would tell you whether it was a public road or not 
9 a public road? 
10 MR. RAPPAPORT: It might or might not. 
11 MR. BECKWITH: Understood, it might or might not. 
12 THE WITNESS: I don't know. 
13 MR. RAPPAPORT: Then we have a situation where you have seen the 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
road and you still think it is a private road, right? 
BY MR. BECKWITH: 
Q. Now relative to that, so that 1 understand your testimony in response to Mr. 
Rappaporl's questions, the stamp in each one of the sections for Uintah County would 
alert your title searcher that there may or may not be a "D" Road in that section? 
A. Yes. 
Q. In fact that is one of the reasons why the stamp is llicic, is it not? 
A. Correct. 
Q. Okay. And any maps whether they be the "B" and '"D" Road Map or whether 
they be a '"D" Road Map, would give more illumination lot what thai '.lamp i\ IIUMIII''' 
0 0 if. 
Q. Okay. And regardless of whether the "D" Road Map was black oi white, llicic 
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1 A. Our underwriters have legal counsel that is available to us. 
2 Q. Okay. So you don't go to a local attorney. You might call Commonwealth 
3 and they would refer you to the legal department? 
4 A. Correct. 
5 Q. Whoever may be in that legal department and 1 am not asking who they are but 
6 that is how it is done? 
7 A. We have direct lines to the legal department. 
8 Q. And when such communications arc made, does the legal department respond 
9 to you in written form by memo or by oral? 
10 A. Oral. 
11 Q. They respond orally? 
12 A. And written. 
13 Q. Okay. I am not asking what they say, I am just asking for normal procedure. 
14 A. Okay. 
15 Q. I have no further questions. I thank you. 
16 MR. RAPPAPORT: I just have one question. 
17 
18 EXAMINATION 
19 
20 BY MR. RAPPAPORT: 
21 Q. Mr. Bcckwith has been referring to relevant and inelevant and v\hether you 
22 and Wanda Mcrklcy had any conversations about relevant or irrelevant. Do you iccall 
23 ever having discussed whether anything was relevant or irrelevant with Wanda 
24 Mcrklcy concerning this Chapman title commitment or title policy? 
25 A. No. 0 w 
EXHIBIT C 
036 
COPY 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
CHAPMAN WPD September 4, 2000 Rick Tatton 
IN THE EIGHTH DISTRICT COURT OF UINTAH COUNTY 
STATE OF UTAH 
Page 1 
NILE CHAPMAN, et al. 
Plaintiffs, 
vs. Civil No. 990800255 
Deposition of: 
WANDA MERKLEY 
UINTAH COUNTY, et al. 
Defendants. 
BE IT REMEMBERED that on Friday the 18th day of August, 2000 the 
deposition of WANDA MERKLEY was taken by Richard C. Tatton, a Court Reporter 
and Notary Public in and for the State of Utah at the Uintah County Courthouse, 
Vernal, Utah. 84078 
OS? 
1-21 
CORRECTIONS 
Deposition of:Wanda Merkley 
Dale Taken: August 18, 2000 
Case Name; Nile Chapman vs. Uintah County 
Case No.: 990800255 
Pajjc 
A& 
Q<y 
Line 
/y 
Correction 
4 
/A* S+IA^ As*"*"?! &*. 
Reason 
f*/f*n<y JJ? 
•^ aw 
JZ. z 
_£Z 
-V 
- / 
-&£*/*$ «A AAt r^^h-J 
. JSJ&S <?U*W /& At* re/srtfaj 
J? 
Ml 
Signature^ 
P^ 
2<> 
-£> 
/7>AJf-<. 
/H^/o #IJ* ;^S 
h/kd£> S- +AAs/r . 
Date 
&fl-'J*>*. 
Please read your deposition and indicate any corrections to be made by specifying the ppgc and line 
•' • " ' • • ' • ' - .. v—... Then sign Ihe deposition before n notary public. mirn ber, the correction to be made, and the reason.   i    a notary public. 
Please do not make any marks on the original transcript v/ith the exception of the deponent's certificate. 
nr.a *>v*. 
CHAPMAN.WPD September 4, 2000 Rick Tatton Pa<*e 6 
1 
1 Q. Now if during the course of my questions any other question about the 
2 procedure for these depositions comes up in your mind don't be hesitant at all to 
3 speak up and ask that question. Do you understand that also? 
4 A. Yes. 
5 Q. Now Ms. Merkley would you give us and you have already spelled your name 
6 and by whom are you employed? 
7 A. Basin Land Title and Abstract. 
8 Q. And in what capacity are you employed? 
9 A. As a title searcher. 
10 Q. Is that the formal title of your position, title searcher? 
11 A. Yes. 
12 
13 
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Q. How long have you been so employed by Basin Land and Title? 
A. Eight years. 
Q. Were you so employed in the calendar year 1997? 
A. Yes, I was. 
Q. During that time where was, what was the office address for your office? 
A. I do not know the actual office address. 
Q. Okay. Does Basin Land and Title have more than one office? 
A. They have a Roosevelt office. 
Q. So there is both Roosevelt and Vernal? 
A. Yes. 
Q. And did you have a supervisor? 
A. Yes. 
Q. Somebody that you reported to? 
A. Yes. 0C9 
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1 Q. With whom? 
2 A. I was with Tycor Title in San Jose, California, excuse me, in Modesto, 
3 California. 
4 Q. Okay. 
5 A. Stewart Title in Modesto, California and I also have worked for California 
6 Land and Title in San Jose, California. 
7 Q. Are you initially from California? 
8 A. Yes. 
9 Q. And may I inquire where? 
10 A. I am from Modesto. 
11 Q. I kind of gathered that. 
12 A. Yes. 
13 Q. The reason I asked is that I am from San Bernardino. 
14 A. Yes. 
15 Q. How long were you with Tycor Title? 
16 A. I was with Tycor Title for approximately four or five years. 
17 Q. And with Stewart Title? 
18 A. About three years. 
19 Q. And with California Land and Title? 
20 A. Three. 
21 Q. And in what capacity did you work for Tycor? 
22 A. I was a title searcher. 
23 Q. And with Stewart Title? 
24 A. I was customer service and title searcher. 
25 Q. And with California Land and Title? 
070 
\>3\ 
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1 i A. Yes. 
2 Q. Do liens, easements or other records such as other encumbrances also appear 
3 in the format of Exhibit No. 2? 
4 A. Yes. 
5 Q. Okay. Now in this Exhibit No. 2, if after going to this track record book or 
6 sometimes called an abstract record book, there is a reference to some type of road or 
7 J map for roads that has been recorded. What if anything do you do as a title searcher 
8 I relative to that notation? 
9 A. I look at that map. 
10 Q. And if it has been recorded, do you look up where it has been recorded? 
11 A. Yes. 
12 Q. And does this Exhibit No. 2 indicate the recordation of a Class "D" Road Map 
13 and/or a Class "D" Road Resolution in or about 1992? 
14 A. Yes. 
15 Q. And is that for Book 527, Page 211 to 236? 
16 A. Yes, it is. 
17 Q. Did you look up that Class UD" Road Resolution? 
18 A. Yes, I did. I looked at in the red book which is the document that holds the 
19 recorded documents which is what you look at. 
20 Q. Would you mark this. (Whereupon, the Court Reporter marked Deposition 
21 No. 3.) I hand you what has been marked for identification as Exhibit No. 3. 
22 A. Yes. 
23 Q. Have you ever seen this before? 
24 A. Yes.
 p ^ 
U 6 
25 Q. Is this a multiple page document? 
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1 A. Yes. 
2 Q. Is this an original or a copy? 
3 A. It is a copy. 
4 Q. And what does it say on the very top? 
5 A. Class "D" Road Resolution. 
6 Q. And did you read this resolution and the underlining pages and copies that 
7 were appended to this resolution? 
8 A. I don't remember if I read the whole document. What I usually do is pull them 
9 and make copies of them. 
10 Q. And once you have pulled them and made copies of them and for whose 
11 benefit are those copies, you or someone else in Basin Land and Title? 
12 A. Well, for everyone involved who is doing the search. I mean for my benefit for 
13 the files to have with us. 
14 
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Q. Ultimately after doing the title searching, will you be called upon to give an 
opinion to your supervisor of the title that you had researched? 
A. At times yes. 
Q. And were you in the Chapman matter? 
A. I don't recall. I don't remember if I was. I do so many searches I just don't 
remember that. 
Q. At the time that you found this resolution, did you understand what a Class 
"D" road was? 
A. Yes. 
Q. Would you describe for me please your understanding of what a Class "D" 
road would be? 
A. A Class "D" Road from what I have always understood is just that it is not 
072 WZ. 
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1 always maintained. It is not always paved. Sometimes it is a dirt road, but it is a 
2 Class "D" road. We usually go to the back and look here to try and find the section, 
3 township and range as you can see this is not clear (indicating). It is veiy hard to tell, 
4 you know, what it is then you relay on your maps that you have that the county has 
5 drawn up. 
6 Q. Okay. And where did you get your understanding of what a Class "D" road 
7 was? 
8 A. Just from asking questions from people in the recorder's office and 
9 everywhere else. 
10 Q. Did Basin Land and Title at any time give you any training or any course 
11 instruction or on the job training or otherwise as to what a Class "D" road was? 
12 A. No. 
13 Q. Was this the first time you had encountered reference to a Class "D" road? 
14 A. No. 
15 Q. It is true of course, is it not in Exhibit No. 2, that a Class "D" Road Resolution 
16 had been recorded? 
17 A. Yes. 
18 Q. And a map had also been recorded? 
19 A. Yes. 
20 Q. Now in the resolution Exhibit No. 2, does it refer to in Section 27-15-3.1 in the 
21 whereases? 
22 A. Yes. 
23 Q. Did you at any time go and look at that particular section? 
24 A. No. 
25 Q. When you have found Class "D" roads or references to them in your title 
073 ,.*, 
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1 I A. It is a copy. 
2 Q. And on this change sheet, did you note down the Class "D" Road Resolution of 
3 I 1990? 
A. No, I didn't. 
Q. Why? 
A. Probably because at that time I don't usually write these resolutions down 
because they are stamped in the book and I usually just look at them to reference if 
my section is there and that is all I do. 
Q. When you looked at the Class "D" Road Resolution, did you determine 
whether or not there was a "D" road on Section 33? 
A. No. 
Q. From the Class "D" Road Resolution? 
A. No. 
Q. From that last page of the resolution, is it in black and white? 
A. The last page? 
Q. Yes. 
A. Yes. 
Q. Obviously a copy by xerographic method— 
A. Correct. 
Q. —in black and white? 
A. Yes. 
Q. Now Ms. Merklcy, would you on this tablet draw for me please the lay-out of 
the recorder's office in the Uintah County Courthouse? 
A. Draw for you the lay-out? 
074 
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25 Q. Yes. 
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1 Q. I am going to refer you to Exhibit No. 3 from the hearing of May the 11th of 
2 1999, Mr. Rappaport if you could hold the bottom of that for me. Go ahead and pull 
3 it toward you Ms. Merkley. 
4 A. Okay. 
5 Q. Ms. Merkley have you ever seen this map or a map similar in nature to this 
6 exhibit? 
7 A. Similar in nature, yes. 
8 Q. And is this a colored Uintah County Class "B" and "B" road map? 
9 A. Yes. 
10 Q. And is this from 1996? 
11 A. Yes, it is. 
12 Q. And was this hanging in the hallway at the time you did the Chapman 
13 research? 
14 A. I would say not because I did it in 1997 so I would suggest that 1997 that the 
15 Uintah Class "B" and "D" road map was hanging there. 
16 Q. Were you aware that they only do them every two years? 
17 A. No. 
18 Q. Do they do them every year? 
19 A. I do not know what years they do them. I don't look at the years that are on 
20 the plats. 
21 Q. Okay. Would you go on this map Exhibit No. 3, first of all would you look in 
22 the legend in the lower right-hand corner for the designation of roads? 
23 I A. The legend in the right-hand corner? 
24 | Q. Lower left-hand corner. 
25 | A. I thought you said the right-hand, yes. Q 
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1 Q. Okay. And would you go to Section 33 Township 7 South Range 21 East and 
2 point it out to you right here and before I do in the lower right-hand in the lower lefl-
3 hand corner of this map what is a green road? 
4 A. A green dotted it says county Class "B" roads gravel made of material 
5 maintained. 
6 Q. Okay. And in Section 33 Township 7 South Range 21 East this location here, 
7 is there a road designated? 
8 A. On this map? 
9 Q. On this map. 
10 A. There is a green line through it yes. It could be the Green River but. 
11 Q Well, isn't the Green River twisting? 
12 A. Yes. 
13 Q. Is there a green little road that runs up from the south running around this 
14 property? 
15 A. I can see the road. 
16 Q. Okay. And it is in what color? 
17 A. Green. 
18 Q. Would that according to this map indicates that it is a Class "B" Road, Uintah 
19 County road. 
20 A. According to this map I would say "yes." 
21 Q. Now having looked at the 1990 resolution unable to determine what it 
22 referenced because everything is in black and white— 
23 A. Yes. 
24 Q. — did you at any time go to the map that hung in the hallway between the 
25 vault and the front room to look at what the county "B" and "D" Road Map said about 
O'.'G 
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A. Because they pertain to my property. 
Q. And you also pulled the 1990 resolution? 
A. Yes. 
Q. Because that pertained to your property also, did it not? 
A. Well, I normally don't pull the full copies of these maps. I usually write them 
down or just get the first page so we know there is a resolution. 
Q. And may I see Exhibit No. 4 please? 
A. Is this Exhibit No. 4? 
Q. Hopefully I am not missing anything, but in your chain sheet which is two 
pages, you make no reference to a 1990 resolution. 
A. No, I don't. 
Q. And you make no reference in that chain sheet to there being a recorded 
resolution relative to "D" roads? 
A. No. 
Q. And you make no reference in your chain sheet to the recordation of "D" roads 
that may have an impact with Section 33? 
A. No. 
Q. Even though the track book or the abstract record book which is Exhibit No. 2 
19 specifically had stamped in it reference to the "D" roads, the "D" Road Map and the 
20 
21 
22 
23 
24 
25 
Class "D" Road resolution, is that right? 
A. Yes. 
Q. Okay. Now to whom did you give your chain sheet? 
A. To my office. 
Q. And who in your office? 
A. Actually I don't give the chain sheet to a certain person. I put it back on a 
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1 counter and whoever gets that order types it up. 
2 Q. Do you recall approximately how long it took you to do your title record search 
3 on the Fredrickson property? 
4 A. No, I don't. 
5 Q. And after putting it or giving it back to Basin Land Title— 
6 A. Yes. 
7 Q. — did you get a request to do further research on the Fredrickson property? 
8 A. I don't understand what you are asking me. 
9 Q. Okay. Let me reference it this way. 
10 A. Okay. 
11 Q. You are given an assignment and you go to the county recorder's office and 
12 you pull the records and you look what it says and you find the records and make 
13 copies of the records, fill out your chain sheet and with that chain sheet plus copies of 
14 the records that you had pulled, you give that back to Basin Land Title presumably in 
15 the Vernal office, is that right? 
16 A. Yes. 
17 Q. And then the Vernal office reviews those? 
18 A. Right. 
19 Q. And if they have further questions does somebody in the Vernal office go to 
20 the recorder's office and research or do they come back to you and say that "Wanda, 
21 we need some further research?" 
22 I A. Right. 
23 | Q. How often does it occur when you have to do further research at the request of 
24 | the Vernal office? 
25 | A. I couldn't, it just depends on the order. ft' 'p 
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1 Q. Is it frequent or rare? 
2 MR. RAPPAPORT: I would like to object to the ambiguity of your 
3 question as to what you mean by frequent and what you mean by rare? 
4 MR. BECKWITH: Okay. Let me rephrase it. 
5 BY MR. BECKWITH: 
6 Q. Does it happen every day? 
7 A. No. 
8 Q. Does it happen every week? 
9 A. No. 
10 Q. Does it happen once or twice a month? 
11 A. Sometimes. 
12 Q. It all depends on how complex the property might be? 
13 A. It all depends on, yes. 
14 Q. Okay. 
15 A. Sometimes they just have a question about a document or this or that and you 
16 know, they will call me and ask me. 
17 Q. Now Ms. Merkley after you gave this report back, do I understand to the best 
18 of your recollection as of this date, you were not asked to do any further research? 
19 A. I don't remember. I can't tell you. It was three years ago and every order is 
20 different. 1 honestly can't tell you if someone in my office called and said to check 
21 something else out or anything. I really don't remember. I am sorry. 
22 Q. And to your knowledge for the Vernal office when a customer comes in and 
23 requests a title commitment or application for title insurance policy will a file be 
24 opened either under that customer's name or the property description? 
25 A. Yes.
 n f 
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1 A. Yes. 
2 Q. What color is a "D" Road according to the legend of this map? 
3 A. It looks like it could be a dotted black line almost. 
4 Q. It is dotted as opposed to solid? 
5 A. Yes, it is very light. 
6 MR. RAPPAPORT: It looks like both on here. 
7 BY MR. BECKWITH: 
8 Q. But it is black as opposed to green? 
9 A. Yes. 
10 Q. And in your understanding in July of 1997 when you were doing the research 
11 on the Fredrickson property— 
12 A. Yes. 
13 Q. — what did you understand a "B" Road to be? 
14 A. A "B" Road would be maintained, county maintained road. 
15 Q. And would that be a county road? 
16 A. I said, "county maintained" which means the county maintains it and I have no 
17 idea if it is a county road, a state highway. I don't reserve myself with that. 
18 Q. To your understanding at that time, was a "B" Road a public road? 
19 MR. RAPPAPORT: Again I want to~ 
20 MR. BECKWITH: Again I am only asking your understanding and I am 
21 not asking for a legal conclusion. 
22 MR. RAPPAPORT: I want to object because I think you really arc asking 
23 for a legal conclusion and then again I want to also object as to foundation as to 
24 whether you had thought about it at the time whether you knew at the time. 
25 I MR. BECKWITH: Please continue and give me your answer. n 
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1 I THE WITNESS: I don't know. 
2 BY MR. BECKWITH: 
3 Q. Okay. Let's have this marked as Exhibit No. 5. (Whereupon, the Court 
4 Reporter marked Exhibit No. 5 for identification.) Ms. Merkley, I show you what 
5 has been marked as Deposition Exhibit No. 5 and ask if you have ever seen this 
6 document before? 
7 A. Yes. 
8 Q. And is this the commitment for title insurance issued by Basin Land Title for 
9 the Fredrickson property? 
10 A. Yes. 
11 Q. Would you turn please to Schedule "B?" 
12 MR. RAPPAPORT: Can I just ask one question? 
13 MR. BECKWITH: Yes. 
14 MR. RAPPAPORT: This is a file copy of the center of it, is that correct? 
15 It is not the entire commitment? 
16 MR. BECKWITH: Is this the original or a copy? 
17 THE WITNESS: It is a copy. 
18 BY MR. BECKWITH: 
19 Q. And is this a multiple page document? 
20 A. Yes. 
21 Q. And does it contain in this exhibit all of the pages that are attached to a title 
22 commitment? Please check. 
23 A. I think so. 
24 MR. RAPPAPORT: Does it include the cover? 
25 THE WITNESS: No, I am sorry, no it doesn't. They do have covers on 
Qui 
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1 Q. Ms. Merkley between the chain sheet and your memory today which is more 
2 accurate? 
3 A. He has instructed me not to answer that question. 
4 Q. My question is between the chain sheet and your memory today which is more 
5 accurate based upon your counsel's most immediate statement of my asking you, 
6 which was more accurate the chain sheet or your memory? 
7 A. I would have to say that I would rely on both of them. 
8 Q. And in the chain sheet there is no reference to the 1996 "B" and "D" Road 
9 Map, is that right? 
10 A. No, there is no reference. 
11 Q. And there is no reference to that? 
12 A. Right. 
13 Q. In your general research in the years preceding July 1997--
14 A. Yes. 
15 Q. — not since July of 1997, were you aware that Uintah County recorded its 
16 maps? 
17 A. Yes. 
18 Q. And it would not matter whether those maps were subdivisions, County "B" 
19 Roads, "D" Roads whatever, whatever official map is adopted they record it? 
20 A. Correct. 
21 Q. And there was a room and a rack that contained those maps? 
22 A. Yes. 
23 I Q. And at least one of those maps hung in the hallway between the front room 
24 I and the vault? 
25 | A. Yes, at least one of them did. A r*> ^  
EXHIBIT D 
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Q. Can you tell us >our educational background? 
A. High school. 
Q. And what high school did you go lo? 
A. Union High School in Roosevelt. 
Q. And when did you graduate? 
6 I A. 1976, 
7 Q, And what have you done after tlint? 
8 A. Worked on various projects, construction, oil fn-.\i\ 
9 Q, I hive you worked primarily for your father Nile Chapman? 
10 A. Primarily. 
11 Q. Prior to coming here loday have you done any preparation for this deposition? 
12 A. No. 
13 Q. Have you spoken to your father about the case? 
M A. Some. 
15 Q. And when was that? 
16 A. I spoke lo him last night a few minutes. 
17 Q. Could you tell me what he said to you and what >ou said to him? 
18 A. We were discussing mostly property values. 
19 Q. And what did you discuss? What did you say and what did he *iy? 
20 A. We were trying to determine what each of us had in our mind as (o what the 
21 property was worth with a road public road or with a piivale road. 
22 Q. And did you have any opinion in thai regard? U o 4 
23 A. I da 
1 
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public road that can he documented was vandalism. And judging fiom what ha< gone 
2 1 on thcic in the last couple of years 1 put a number to it. 
3 Q. And what number did you put to it? 
4 A. I estimated $4,000.00 to $5,000.00 per year. 
5 Q. Per year? 
6 A. Yes. 
7 Q. And what did your father say in that regard? 
8 A. He thought that was fairly close. 
9 Q. In 1997 was there any vandalism at the property? 
10 A. I can'I remember. 1 believe there has been some every year. 
11 Q. Do you know what that vandalism has been? 
12 MR. BKCKWriH: By year or overall? 
13 MR. RAPPAI'ORT; 1 don't know. If he can tell me by year that would be 
14 i wonderful. Cnn you tell me by year? 
15 Tl 11: WITNliSS: Unfortunately, I am not involved with litis properly on a 
16 daily basis. My duiies are elsewhere. 
17 BY MR. RAPPAPORT: 
18 Q. What are your duiies? 
19 A. I run a coupk of disposal operations, water disposal, over field operations. I 
20 run construction equipment and I am there every day. 
21 Q. Anil where is il ili.il you arc? 
22 A. I am stretched from Bluebell to South Ouray toward Rangcly. You know, 
23 honestly 1 have not been lo this farm propcily this yeai. 0C5 
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January 25, 1999 
Mile Chapman 
30 weec 425 South 
Roosevelt, Utah 8*106S 
P.e: Fencing traffic off the Wyaskit Bottom county road. 
Dear Mr. Chap-nan, 
1 have been contacted by Mr, Dan Alonzo who manages chc 
Ouray Refuge. He indicated that you have.- placed a gate 
restricting access on the Wyaskit Bottom county road. He 
indicated that you were very cooperative during his conversations 
wiuh you, however, he asked nr.e to prepare an opinion concerning 
what right you may have to place a gate over I he road. 
The road has been in existence since before 196r*. On the 
3 965 county road map, it is classified as a class D rood. This 
classification means the road is open to public use. 
Sometime between 1996 and 1397 the road waa upgraded to a 
class B road. 
As a county road, it u maintained by the county by fundu 
derived iron; county tax revenue. It has been a public road for 
over 34 years, and possibly longer. (See U.C.A. 72-5-1C4). 
Once a road is made public, it cannot revert to private 
ownership. (.see Kohler v. Martin, 916 P.2d 910 (Utah Cr. Ano. 
1996)) 
Therefore, u. appear* ihat you would have no u.uhi i.o blork 
public accysf; or ere of that road. 
U you l;;,vc any questions, please call in?. 
Sincex-ely, .-
 } ^ 
CHAPMAN A\WDAyiT0fiinvt I 
EXHIBIT F 
038 
Mr. Daniel S. Sam, #5865 
Daniel S. Sam, P.C. 
319 West 100 South 
Vernal, UT 84078 
435-789-1301 // FAX 435-789-1344 
Mr. James A. Beckwith CO AR 2295 
Attorney at Law 
7910 Ralston Rd., Suite 7 
Arvada, CO 80002 
303-431-9966 // FAX 303-431-2803 
ATTORNEYS FOR PLAINTIFFS 
IN THE EIGHTH JUDICIAL DISTRICT COURT OF UINTAH COUNTY 
STATE OF UTAH 
NILE CHAPMAN, Et. Al., ) 
Plaintiffs, ] 
vs. ; 
UINTAH COUNTY, Et. Al., ] 
Defendants. ] 
> AFFIDAVIT OF 
> NILE CHAPMAN 
) Civil Action No. 990800255 
) Judge: A. Lynn Payne 
COMES NOW Mr. Nile Chapman, your Affiant, and, being first duly sworn, states and 
deposes as follows: 
1. I am one of the Plaintiffs in this action. My deposition in this action was taken on 
August 18, 2000. I attended Ms. Merkley's deposition of the same date, conducted before mine. 
1 
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2. Among other statements, I heard Ms. Merkley testify that she pulled and reviewed 
a copy of the D Road Resolution when conducting her research in July, 1997. I heard Ms. Merkley 
testify that she turned over to Joyce Gardiner, her supervisor, a copy of that D Road Resolution in 
July, 1997. I heard Ms. Merkley acknowledge that a color-coded copy of the Uintah County B&D 
Road Map hung in the County Recorder's Office, which she may or may not have consulted in her 
research in July, 1997. I heard Ms. Merkley testify that she did not make any conclusions or 
interpretations of the documents she reviewed, leaving such determinations to other people. 
3. Based on what I heard from Ms. Merkley, I provided the following answers to 
questions made to me: 
Q: (By Mr Rappaport): Now is it your belief that Basin Land Title, Commonwealth 
Land Title Insurance Company, intended to harm you in any way? 
A.: Not intentionally, No. (N.Chap.Dep. Pg. 38, Lns. 3-5) 
Q: (By Mr. Rappaport): Mr. Chapman, could you tell me in your own words what 
you think that Basin Land Title Company did that was wrong? 
A. I am not sure that they done anything wrong. There is some speculation that they 
didn't do enough in depth research on their own on the road system, but I am unsure. 
I don't have a conclusion to say they done anything wrong or not. (N.Chap.Dep.; Pg. 
50, Lns. 23-25; Pg. 51, Lns. 1-2). 
3. I did not attend the deposition of Ms. Joyce Gardiner, conducted on September 22, 
2000. My son, Roger, attended that deposition. I am now informed of Ms. Gardiner's testimony 
which would alter my responses set forth above. I am also now informed of the changes which Ms. 
Merkley has made to her deposition testimony. Based on these, my answers would be altered. 
030 
4. As to what Basin "...did wrong...", the answer is obvious. Basin Land Title did not 
do any research of public records regarding the road across the Frederickson property. Ms. Merkley 
now states she never copied or reviewed the D Road Resolution until this litigation started in 1999. 
Ms. Gardiner states she, herself, did not do any independent review of public records or other 
documents. Both state they understood a D Road was a public way, although not maintained by the 
County. Both admit they reviewed a copy of that page of the Tract Book which listed all documents 
recorded and pertaining to Sec. 33, T7S, R21E. I have seen a copy of that page, which clearly 
denoted the recording of the D Road Resolution in 1992. Now, Ms. Gardiner has also stated that Ms. 
Merkley had express authority from her to determine whether certain public records were relevant 
or not to my property - and not to report the existence of those documents to Ms. Gardiner or myself. 
5. I hired Basin to perform a title search, prepare documents, issue a title policy and 
conduct the closing. I had believed Basin acted professionally and thoroughly. Now, I find from 
their own statements that they did not research the access issue in any manner. Instead, they gave 
me a conclusion regarding public records, without having performed any search to determine 
whether that conclusion was right or wrong. Under these circumstances, my opinion would be that 
they consciously acted without regard to the public records and with complete indifference to that 
fact that I would rely upon their description of the public records. 
3 
FURTHER YOUR AFFIANT SAYETH NAUGHT: 
STATE OF UTAH 
County of Uintah ) 
\J^ sCe** 
Mr. Nile Chapman 
ss. 
SUBSCRIBED AND SWORN to before me, a licensed notary public, by Mr. Nile Chapman 
personally appearing before me on this 3 I day of &f-fp>Q&>^ 2000. 
Notary Public I 
PEGGYLJOHNSON , 
436 East 1540 South I 
Vernal Utah 84078 
My Commission Expirt* | 
August 12 2002 
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